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A recent legislature of the State of Illinois 
enacted a statute providing that any person 
who attempts to keep any employee from 
joining or belonging to any lawful labor or- 
ganization by discharge, or threats of dis- 
charge, shall be guilty of a misdemeanor. In 
Gillespie v. People, 58 N. E. Rep. 1007, it 
appeared that defendant discharged an em- 
ployee engaged and paid by the day, for join- 
ing alabor.union. The Supreme Court of 
Illinois held that the conviction therefor must 
be reversed, since the right to freely enter 
into and terminate contracts, subject to civil 
liability for unwarranted termination, is one 
of the rights of liberty and property pro- 
tected by the federal and State constitutions, 
and a statute which deprives the employer of 
his right to terminate his contract without 
criminal liability therefor deprives him of his 
property without due process of law. It was 
also held that such conviction was erroneous, 
since the statute granted a privilege to union 
laborers not extended to non-union men, in 
that a non-union man could be discharged for 
any reason, at the will of the employer, while 
the union man could not be discharged for 
belonging to a union, and was hence uncon- 
stitutional, in view of the constitution which 
forbids the legislature to grant to any corpo- 
ration, association or individual any special 
or exclusive privilege, immunity or franchise. 

In Pakman v. Belden, the Supreme Court 
of Maine was called upon to determine an 
exceedingly nice and puzzling question, viz., 
as to the extent to which paren's-may go by 
way of interfering with the marital relations 
of their children. The action was for alien- 
ating the affections of the plaintiff’s wife by 
the defendants who are her parents. It is 
elementary law that whoever wrongfully in- 
terferes in the relations of husband and wife, 
and entices the wife to leave the husband, is 
liable to him in damages. While astranger 
may, without liability, harbor a wife who has 
left her husband, he may not persuade her 
to leave him, or not to return to him. 
Though she may have just grounds for sepa- 








ration, yet she may choose to return, anda 
stranger has no right to intermeddle, and if 
he does so voluntarily he must answer the 
consequences. Modisett v. McPike, 74 Mo. 
636. Butitis universally conceded that a 
parent stands on different ground. Though 
the wife has gone out from the parental 
home, and has joined her husband ‘‘for bet- 
ter, for worse,’’ and though she owes to him 
marital allegiance, and he possesses the first 
and the superior right to her affection and 
comfort and society, it is nevertheless true 
that the parental relation is not ended, nor 
has parental affection and duty ended. And 
so the Maine court held. ‘‘A parent’’ they 
say ‘‘may not with hostile, wicked, or mali- 
cious intent break up the relations between 
his daughter and her husband. He may not 
do this simply because he is displeased with 
the marriage, or because it was against his 
will, or because he wishes the marriage rela- 
tion to continue no longer. But a parent 
may advise his daughter, in good faith and 
for her good, to leave her husband, if he, 
on reasonable grounds, believe that the 
further continuance of the marriage relation 
tends to injure her health, or to destroy her 
peace of mind, sothat she would be justified 
in leaving him. A parent may, in such case, 
persuade his daughter. He may use proper 
and reasonable argument, drawn, it may be, 

from his greater knowledge and wider ex- 
perience. Whether the motive was proper 
or improper is always to be considered. 

Whether the persuasion or the argument is 
proper and reasonable, under the conditions 
presented to the parent’s mind, is also al- 
ways to be considered. It may turn out 
that the parent acted upon mistaken prem- 
ises or upon false information, or his advice 
and his interference may have been unfor- 
tunate ; still, if he acts in good faith, for the 

daughter’s good, upon reasonable grounds of 
belief, he is not liable to the husband. This 

conclusion is supported by a long line of au- 

thorities, prominent among which are 

Hutcheson v. Peck, 5 Johns. 196; Bennett 

v. Smith, 21 Barb. 439; White v. Ross, 47 

Mich. 172; Tasker v. Stanley, 153 Mass. 

148. Some authorities seem to hold that the 

intent alone of the parent is decisive. Ina 

recent Mississippi case it is said: ‘‘The 

question must always be, was the father 

moved by malice, or was he moved by proper 
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parental motives for the welfare and happi- 
ness of his child? In his advice, and in his 
actions, he may have erred as to the wisest 
and best course to be taken in dealing with a 
question so delicate and so difficult, but he 
is entitled in every case to have twelve men 
pass upon the integrity of his intentions.’’ 
Tucker v. Tucker, 74 Miss. 93, 19 South. 
Rep. 955. 








NOTES OF IMPORTANT DECISIONS. 


COLLEGES — SELLING DIPLOMAS — DISSOLU- 
TION OF CORPORATION.—In State v.Mt.Hope Col- 
lege Co., 58 N. E. Rep. 799, decided by the Su- 
preme Court of Obio, it was held that when the 
trustees of an educational institution incorporated 
under the laws of this State sign diplomas in 
blank, and leave them within the control of one of 
its officers, who sells them, and thus confers de- 
grees without regard to merit, there is such a 
misuse of the power conferred as-requires the 
dissolution of the corporation. The court said: 

‘It is not supposed by any member of the court 
that the State charters institutions of learning 
with a view to authorizing the reprehensible 
practices of which the defendant has been guilty. 
Indeed, its counsel do not attempt to show that 
its conduct bas been consistent with the purposes 
of its organization. The only question of doubt 
is whether it shouid be ousted of the power to 
confer degrees fraudulently, or of its right to be 
a corporation. The former judgment is insisted 
upon, because of the large responsibility of Gal- 
breath for the fraudulent exercise of the powers 
of the defendant, and because the trustees de- 
manded his resignation when the petition in this 
case informed them as to his bad character and 
misconduct. Buta consideration of ali the facts 
shown by the evidence and found by the master 
leads to the conclusion that the trustees them- 
selves have been culpably negligent, and that the 
corporate powers of the defendant are, in their 
hands, liable to grave abuses. Moreover, if an 
institution of learning is to be maintained at 
Rogers, it should be relieved of the odium which 
is attached to the defendant. A judgment oust- 
ing the defendant of its right to be a corporation 
will be entered, and so executed as not to inter- 
fere with any legitimate educational work which 
it may now be doing.” 





NATURAL GAS—INTERSTATE COMMERCE.—In 
Manufacturers’ Gas & Oil Co. v. Indiana Natural 
Gas & Oil Co., 58 N. E. Rep. 706, decided by the 
Supreme Court of Indiana, it was held that the 
Act of March 9, 1889, of that State, prescribing that 
itshall be unlawful to conduct natural gas to any 
point outside of the State, is unconstitutional, as 
affecting interstate commerce—natural gas, when 
reduced to possession, being an article of com- 





merce—and hence the court will not enjoin such 
transmission, no undue appropriation nor the use 
of artificial means to produce an unnatural flow 
from the wells being alleged. The court said in 
part: 

“Tt is not alleged, in the complaint before us, 
that the appellee is appropriating an undue 
proportion of the common fnnd or supply of gas, 
or that it is using any device or artiticial means to 
produce an unnatural flow of gas from its wells, 
to the injury of the appellants. Neither is it 
charged that the means adopted by the appellee 
for transporting the gas are, in any respect, im- 
proper, dangerous to life or property, destructive 
of the common supply, or likely to inflict injury 
of any kind upon the appellants. The right of 
the appellee to take gas from its own wells in the 
manner adopted by it isnot denied. Nothing 
done by the appellee is complained of, excepting, 
only, that it removes natural gas out of the State 
of Indiana. No ground for the exercise of the 
police power of the State to prevent such removal 
is shown. Nothing, save the naked right to 
transport the gas beyond the limit of this State. 
is contested in this action. The only reason 
which can be urged in support of the restraint 
sought to be imposed upon the appellee is that, 
the supply of natural gas being limited, and the 
article being one of great value and convenience, 
its use ought to be reserved for and enjoyed by 
the people of this State, te the exclusion of the 
inhabitants of any other State. Butas natural 
gas, when reduced to possession, is held to bea 
commercial commodity, its owner cannot law- 
fully be prevented from carrying it to and selling 
it in whatever market he may consider most ad- 
vantageous. It is true that the Supreme Court 
of the United States has recently held, in Geer v. 
Connecticut, 161 U. 8. 519, 16 Sup. Ct. Rep. 600, 
40 L. Ed. 793, that a statute prohibiting the 
transportation of wild game beyond the limits of 
the State in which itis taken or killed is not in 
conflict with the constitution of the United 
States. But the distinction between animals 
feroe nature and natural gas in respect of their 
ownership before reduction to possession is a very 
plain one, and has been clearly pointed out in 
numerous decisions. Manufacturers’ Gas & Oil 
Co. v. Indiana Nat. Gas & Oil Co., at May term, 
57 N. E. Rep. 912. In tbe case of wild animals 
before they are reduced to possession, the owner- 
ship is in the public, and not in any private per- 
son; and they are, therefore, held to be subject 
to the protection of the sovereign. The privi- 
lege of taking, killing and transporting them 
may, on this ground, be regulated by the legis- 
lature. As to natural gas, however, the public 
has no title to or control over the gas in the 
ground. On the contrary, so far as it is suscepti- 
ble of ownership, it belongs to the owners ofthe 
superincumbent lands in common, or, at least, 
such landowners havea limited and qualified 
ownership init to the entire exclusion of the 
public. 


To the extent that the Act of March 9, 
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1889, attempts to prohibit the owner of natural 
gas which has been reduced to possession by 
proper and lawful means from transporting it by 
safe and reasonable vehicles or conduits out of 
the State of Indiana, it contravenes the provis- 
ions of the federal constitution relating to inter- 
state commerce, and is, therefore, void.” 





REMOVAL OF CAUSES—JOINT ACTION AGAINST 
EMPLOYER TO EMPLOYEE.—In Chesapeake & 


Ohio Ry. v. Dixon, 21 Sup. Ct: Rep. 67, decided : 


by the Supreme Court of the United States, it was 
held that an action against a railroad company 
and two of its employees, charging them with 
concurrent negligence in killing a person at a 
railroad crossing is joint, and not several, and, 
therefore, cannot be removed into a federal court 
by the railroad company on the ground of diverse 
citizenship, when the employees are citizens of 
the same State as the plaintiff. ‘The court said in 
part: 

“The contention of counsel is that this com- 
plaint charged neither direct, nor concurrent, nor 
concerted action on the part of all the defend- 
ants, but counted merely on the negligence of the 
employees. 

“If the complaint should: be so construed, the 
question would still remain whether the eause of 
action was not entire as the case stood, and the 
objection of the difference in the character of the 


-liability matter of defense, which might force an 


election, or defeat the action as to one of the 
parties. : 

“The cause of action, manifestly comprised 
every fact which plaintiff was obliged to prove in 
order to obtain judgment, or, conversely, every 
fact which defendants would have the right to 
traverse. And, onthe principle of the identitica- 
tion of the master with theservant, it would seem 
that there was no fact which the company could 
traverse which its co-defendants, being its em- 
ployees, could not. At all events a judgment 
against all could not afterwards be attacked for 
the first time on this ground. But does the com- 
plaint bear the construction the company puts 
apon it? 

‘The pleader did not set forth—and, according 
to the decision of the. court of appeals, this was 
not material—the specific acts of negligence com- 
plained of. It was stated that the ‘negligence of 
the corporate defendant was done by and through 
its said servants and other of its servants then and 
there in its employment, and said negligence was 
the joint negligence of all the defendants.’ As- 
suming this averment to be inconsistent with a 
charge of direct action by the company, it may 
nevertheless be held to amount to a charge of 
concurrent action when coupled with the previous 
averment that Dixon was killed while crossing 
the track ata turnpike crossing by the negligence 
of the company and the other defendants in 
charge ofthe train. The negligence may have 
considered in that the train was run at too great 
speed, and in that proper signals of its approach 





were not given’; and if the speed was permitted 
by the company’s rules, or not forbidden, though — 
dangerous, the negligence in that particular and 
in the omission of signals would be concurrent. 
Other grounds of concurring negligence may be 
imagined. And where concurrent negligence is. 
charged the controversy is not separable. — 

“In Whitcomb v. Smithson, 175 U. 8. 635, 44 | 
L. Ed. 303, 20 Sup. Ct. Rep. 248, the action was 
brought in the State court against one railway 


‘company and: the receivers..of another to recoyer 


for personal injuries inflicted by concurrent neg- 
ligence. The cause was removed to the circuit 
court and remanded because there was no sepa- 
rable controversy. At the close of the evidence 
on the subsequent trial the company moved that 
the jury be instructed to return a verdict in its 
favor, which was resisted by plaintiff, but granted 
by the court, and a verdict returned accordingly. 
‘The other defendants, the receivers, then applied 
for a. removal, which wag denied. We held the | 
ruling fn favor of the company was a ruling on 
the merits, and notaruling on the question of | 
jurisdiction, and sustained the action of the State 
courts. 

“Chicago, R. I. & P. R. R. v. Martin, 178 U. 8. 
245, 44 L. Ed. 1055, 20 Sup. Ct. Rep. 854, is an- 
other case in which an action for concurrent neg- 
ligence was held not to present a separable con- 
troversy. 

‘In Powers v. Chesapeake & O. R. Co., where 
the company and its employees had been jointly 
sued asin the case at bar, the case had been re- 
manded on removal for want of separable contro- 
versy. Plaintiff subsequently discontinued the 
action as to all the defendants except the com-_ 
pany, and the company again made application 
to remove, This was denied by the State court, 
but granted by the circuit court, and the judg- 
ment of the latter was affirmed by this court, the 
question of separable controversy being neces- 
sarily not passed on here. 169U. 8. 92, 42 L. Ed. 
673, 18 Sup. Ct. Rep. 264. 5 

‘Plymouth Gold Min. Co. v. Amador & S. | 
Canal Co., 118 U.S. 264, 30 L. Ed. 232, 6 Sup. Ct. 
Rep. 1034, and Connell v. Utica, U. & E. R. Co., 
13 Fed. Rep. 241, are more in point on the precise 
question sought to be raised, and inthe latter 
ease Mr. Justice Blatchford expressed the opin- 
ion that it was proper for the federal courts to 
follow the decisions of the State courts that a 
cause of action was entire.” 





BREACH OF MARRIAGE PROMISE—DISEASE— 
POSTPONEMENT — MEASURE OF DAMAGES. — In 
Trammell v. Vaughan, the Supreme Court of 
Missouri holds that where a defendant, after 
entering into a contract to marry plaintiff, dis 
covered that he was infected with a contagious 
venereal disease, he was entitled to postpone th : 
marriage for a reasonable time, whether or not 
plaintiff, with knowledge of his condition, was 
willing for the marriage to take place. That an 
instruction that if plaintiff was engaged to an- 
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other, and defendant induced her to break that 
efigagement, and promise to marry defendant, he 
not intending to marry her, such conduct was an 
aggravation of plaintiff's damages, was erroneous, 
since it would allow plaintiff to gain advantage 
from her wrongful act in breaking the engage- 
ment; that the measure of damages for breach of 
promise to marty is the ‘injury to plaintiff's feel- 
ings, affection and wounded pride, as well as the 
loss of the marriage, but not for punitive dama- 
ges; and an instruction for punitive damages if 
defendant entered into the engagément with 
malice was erroneous, such conduct being only 
aggravation increasing conipensatory damages; 
and that where defendant, though entitled, by 
reason Of disease, to postponement of the mar- 
riage for a reasonable time, openly stated that he 
never intended to marry plaintiff, she could main- 
tain action for the breach of promise immediately. 
Marshall; J., says in part: 

“The priricipal question in this case is 
whether the defendant had a right to post- 
pone the miarriage upon the appearance of 
the diséase between the date of the con- 
tract and thé date appointed forits performance; 
in other words, stated broadly, whether the de- 
fendant would have been justified in marrying the 
plaintiff, even with her consent, while he had 
the disease. The proposition is stated thus 
broadly because it is incredible that the plaintiff 
would have been willing to marry him if she 
knew the nature and character of the diséase. 
This, too, even if the Consuiimation of the mar- 
riage was to be postponed until he could be 
cured. We prefer to believe she either.did,not 
know the nature and character of the disease, 
or else she did not beliéve he was so afflicted, and 
thought it was simply an excuse to keep from 
performing his contract. But there is no room 
for doubt upon this record that he had the dis- 
ease, and there is‘no countervailing evidence 
that it made its appearance between the date of 
the contract to marry and the time appointed 
for the marriage, and without any intervening 
fault on his part. Fortunately there are few re- 
ported precedents for the conditions present in 
this case. It has been held thatifa party toa 
marriage contract develops a disease which ren- 
ders it unsafe or improper for him to marry, 
without intervening fault on his part, between 
the date of the contract and the date appointed 
for the marriage, he is entitled to have the cere- 
mony postponed until the result of the disease is 
known or he is cured. Allen v. Baker, 86 N. 
Car. 91: Sanders v. Coleman, 97 Va. 690, 34 S. E. 
Rep. 621; Shackleford v. Hamilton, 93 Ky. 80, 
19S. W. Rep. 5, 15 L. R. A. 531; Mabin v. Web- 
ster, 129 Ind. 430,28 N. E. Rep. 863. Of course, 
if the defendant entered into the contract know- 
ing of such an impediment to’ its consummation, 
it would be an aggravation of ‘the plaintiff's 
damages, and she would be entitled to refuse to 
marry him, and to treat his condition as'a breach 
of the contract—a fraud perpefrated upon her. 


Marriage is a contract, but it is not merely a civil. 
contract, for it can only be entered into in a man- 
ner recognized by law, and can only bé dissolved: 
in a like manner.. The State ‘is the third party 
to every such contract, and has a diléct interest 
therein. Blank v. Nohl, 112 Mo. loc. cit. 167; 20: 
'S. W. Rep. 477; 18 L. R. A.'350; State v. Bittitk, 
103 Mo. 183, 15 S. W. Rep. 325, 11 L. R. A. 587. 
Certain marriages are prohibited by law because 
of their detrimental effects upon society and the 
human species. Every contract of marriage im- 
plies that’ the contratting’ parties know’ of" no 
legal or physical impediment to the contractual 
relation and its consequences. ‘Willfully to Géom- 
munizate a venereal disease is clearly cruelty, 
for it is misconduct tending to impair the health, 
and tends to render cohabitation unsafe;’ and it 

is, therefore,’ a ground for divorce, whether 
specificaJly enumerated in the statutory causes 
for divorce or not. 9 Am. & Eng. Law (2d Ed.), 

p- 792, and cases cited; and, as specially bearing 
on this case. Venzke v. Venzke, 94 Cal. 225, 29 
Pac. Rep. 499; and Boughner v. Boughner (Ky.),. 
415. W. Rep. 26. In State v. Marcks, 140 Mo. 

loc. cit. 677,43 8S. W. Rep. 1097, it» was ‘said: by 

Sherwood, J., that intercourse with a woman, 

though she was willing thereto, by a man who- 
was.iofected with a venereal! disease, would von- 

stitute the act a common assault, for the fraud 

vitiated the consent; and in support of the state- 

ment he cited the cases of Reg. v. Bennett; 4 

Fost. & F. 1105; Reg. v. Sinclair, 13 Cox, C. €- 

28; Com. v. Stratton, 114 Mass. 303. If the prin- 

ciples announced in the cases hereinbefore cited 

be. correct, it is also true that ifis legally as well: 
as morally wrong for a man, while infected with: 
such a disease, to marry; and a man, for such. 
cause, is entitled to demand a postponement of: 
the marriage until he is cured. If the thing to- 
be performed becomes unlawfal, without his in- 

tervening fault, after thé contract is entered 

into, the performance is excused by force of law.. 
Sauner v. Insurance Co., 41 Mo. App. 480. The 

idea that the ceremony should be performed, 
and the-consummation of the marriage postponed 

until he is cured, is not only intolerable, but ob- 

noxious to a proper subservience of the public 

interest and morals. his, too, whether the- 
woman knows his condition, and consents to such 

an arrangement, or not; for, though she may be- 
willing to waive the defect, or be indifferent to- 
the condition or its consequences to her and her 

children, the third party to the contract, the 

State, lias a right to and does object. If the dis- 

ease is of a temporary cbharacter—such as was 

the case here—and could be easily cured, the de- 

fendant is entitled to postpone the marriage until 

he is cured; and, if the disease is of a permanent 

character—such as was the fact in the North 

Carolina, Kentucky, and Virginia cases cited— 

the defendant is not only entitled to refuse to 

carry out the contract, but it is his duty to do so. 

* x * 


“The second count of the petition alleges that 
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the defendant éntered into the contract willfully, | 
falsely, fraudulently, and thalictously, ‘not for ‘ 
the purpose of marrying her, bat to htmiiliate | 
and disgrace her, aiid asks $5,000 punitive dam- 


ages therefor. The third instruction-given for | 
the plaintiff authorizes a verdict for ‘punitive | 
damuges if such Was the case, and the jury gave | 
plaintiff $3,000 exemplary daimaiges; thatvis, three | 
timiés 4s mach for punishmient‘us it-gave her’for | 
her compensatory damages. . This is, as far as'We | 
are advised, the first ca8e on record for fiia- 

liciously maintaining a suit in ‘the courts: of) 
Gwpid: If the defendant fraudulently entered 

into the contract, the plaintiff was entitled to 

witlidraw from the contract, for the defendant's 

fraud vitiated ber consent. If the defendant en- 

tered his suit in malice, and not in love, this 

aggravated the plaintiff's damages, ‘and she is 

entitled to recover compensation therefor, but 

not punitive damages. The measure of damages 

in cases for breach of promise of marriage ‘is the 

injury to the plaintiff’s feelings, affection, and: 
wounded pride, as well as the loss of marriage 

(Wilbur v. Johiison; 58 Mo. loc. eit.'608); and 8e- | 
duction ‘may be given in evidence to aggravate 

the damages. Green v. Spencer, 3 Mo. 318; Hill 

v. Maupin, Jd. 324; Wilbur ‘v. Jobinson, supra; 
Bird ¥. Thompson, 96 Mo. 428,9 S.-W. Rep.788.’ 

Liese v. Meyer, 143 Mo. loc. cit. 562,46°S. W. 

Rep. 282. The statements of the defendant to 

many persons after he returned from Hartsburg 

tothe effect that he never had intended marrying 

the-plaintiff, and: had only taken’ the matter ds 

far as he-had to show Alfred Longley, Bill ' 
Gibbs, and Mr. Reynolds that he could marry 

her if he wanted to, were unmanly, ‘cruel, and 

depraved, and were-properly admitted in evi- 

dence to aggravate plaintiff's damages. But 

they do not constitute a separate cause of action, 

nor can exemplary or punitive damages, as such, 

be recovered for a breach of a ‘contract of mar- 

riage. The law punishes the defendant: for the 

bteach of his contract by making him compensate 

the plaintiff, whether his intentions when he‘en- 

tered into the contract were ‘sincere or sinister. 

The plaintiff’s second count, therefore, stated 

no distinct cause of action, and’ her third instruc- | 
tion’ was erroneous. The jury should bave been 

told to consider these matters as an aggravation 

of her damages.’ 





DivORCE—ALIMONY—FOREIGN JUDGMENTS— 
Res JoupicaTa—LIMItraTions.—In Arrington v, 
Arrington itis held by the Supreme. Court of 
North Carolina, that under the federal constitu- 
tion (article 4, § 1),.declaring that full force'and 
credit shall be given in each State to the judicial 
proceedings of other States, a judgment for di- 
vorce, granting alimony, rendered in another 
State, is res judicata and binding on the parties, 
and, when sued on, defendant cannot plead to the 
merits in the original action; that a plea of stat- 


ute of limitations in an action on a jadgment ob- 
tained in another State is a plea to the remedy, 











and the tex fori governs; and that uncer ‘Code, § © 
152; providing that an-action on ajudgment tnust' 
be brought within 10 years from the date of rendi-. 
tion of said:judgment, i an-action on‘ajudgaient -- 
for alimony, payable annually, the annual ‘sume * 
which became due miore than 10 yéars before’ 
action brought could net be recovered, but those: 
whith became due within 10:"years--were not’: 
barred, as the statute ‘refers to judgments whieh » 
are due and collectible. Two of the members. of’ 
the court dissent from the teajoriigt "Phe ‘ont! 
says in part: 

“It is ‘admitted that by‘ the law of »IMinois-ali- 
mony may be allowed when an absolute divorce 
a vinculo-is granted. We might dispose of: this 
appeal on this simple raling, bat another question: 
is important: to be settled and understood, to 
which the arguments were' chiefly addreseéd, and 
we feel that it is proper to consider ;it. That: 
question is; what is the force and effect of ‘said ©: 
judgment when sued upon in North’ Carolina, 
where both parties now reside. Is it 'res adjudi=': 
cata and binding: on the parties, or can the de- 
fendants now plead tothe merits of the originat::. 
cause of action? This depends upon the con-* - 
struction given to article 4, § 1, of the constitu-": 
tion of the United States, in these words: ‘*Fult:: 
faith and credit shall be given in each State to : 
the public acts, records-and judicial proceedings: 
of every other State. And congress may-by gen-.. 
eral laws prescribe the manner in which«<steb:. 
acts, records and proceedings shall be. :proved,.:: 
and the effect thereof.’ By the act.of:- May 26, «: 
1790, cb. 11, congress provided for the:mode of 


‘authenticating the records and judicial proceed— 
‘inigs of the State’ courts, ‘and then-furtherdeciared 


that ‘the records and judicial -proeéedings, au-: 
thenticated as aforesaid; shall have-such faithand « 
credit given to them in every court within ‘the 


-United States as they have by law or usage ‘inthe . 


courts of the State from whence the said records. 
are or shall be taken.” At common law the-judi- 
cial proceedings, etc., of foreign nations arenot 
taken notice of, nor admitted as of course, by our 
courts. They must be proved. like other ‘facts 
wiien brought into controversy-in- any. suit. 
Whatever regard for them has been shown is the 
result of treaty or mere comity. Inthe Amer- 
ican colonies, before the adoption of our consti- 
tution, there was no uniform. rule as to judg- 
ments in other, colonies.. Some of the -colonial: 
courts held these judgments -conclusive; some ~ 
held that they were not: some, ‘that they were: 
prima facie valid, open to be controverted by new 
proofs, ete. So that there was tittle or no extra- 
territorial force or effect given to foreign or do- 
mestic judgments. The latter were uniformly 
held conclusive on the parties in the colony or 
State in which they were rendered, and not epen 
to be controverted.or impeached with new proofs. 
No one will fail to see how-ineonvenient this sys- 
tem, before the adoption of our’ constitution, 
must have been, and the attending danger of-.the: 
grossest injustice. Suppose a judgment in one 
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State, in a-court baving jurisdiction, after a trial 
and verdict by ajury upon a contract, or fora 
trespass or other just cause of action, in a place 
where ail the witnesses lived, and aftera while 
the: defendant should reside in another State, and 
material witnesses should die or remove, so that 
their testimony could not be had, and the defend- 
ant in ‘a new suit could controvert anew all the 
facts‘found by the jury in the original suit, and 
so again and again; there could be no certainty 
of any just redress to the plaintiff. It must have 
been the purpose, therefore, of the constitution 
(article 4,§ 1), with appropriate legislation, to 
suppress this irritation and mischief between 
citizens of different States, by declaring that full 
faith and credit should be given to the judicial 
proceedings, etc., of every other State. Any 
other interpretation would give no efficacy to 
that clause, and leave suitors in the same condi- 
tion as they were before article 4, § 1, was 
adopted. 

**In 1813 the question was presented to the Su- 
preme Court of the United States in Mills v. Dur- 
yee, 7 Cranch, 481, 3 L. Ed. 411, and it was held 
that ‘nil debet is not @ good plea to an action 
founded on a judgment of another State.’ ‘There 
a valid judgment had been rendered in New York 
State, and upon the certified copy a suit was in- 
stituted in the District of Columbia. Story, J., 
for the court, said: ‘It is argued that this act 
provides only for the admission of such records 
as evidence, but does not declare the effect of 
such evidence when admitted. This argument 
cannot be supported. The act declares that the 
record, duly authenticated, shall have such faith 
and credit asit hasin the State court from whence 
itistaken. If in such court it has the faith and 
credit of evidence of the highest nature (viz., rec- 
ord evidence), it must have the same faith and 
credit in every other court. Congress has there- 
fore declared the effect of the record by declar- 
ing what faith and credit shall be given toit. * 

* * Another objection is that the act cannot 
have the effect contended for, because it does not 
enable the courts of another State to issue execu- 
tions directly on the original judgment. This 
objection, if it were valid, would equally apply 
to every other court of the same State where the 
judgment was rendered. But it has no founda- 
tion. The right of a court to issue execution de- 
pends upon its own powersand organization. Its 
judgments may be complete and perfect and have 
full effect independent of the right to issue ex- 
ecution.’ ‘A decree for the pay of alimony, like 
any other money decree, may be collected by ex- 
ecution, where the decree does not provide for its 
being executed by a master in chancery or a 
commissioner. An execution may issue precisely 
as upon a judgment at law.’ 
mann, 8@ Ill. 274. In 1818 the question came up 
in Hampton v. McConnell,3 Wheat. 234, 4 L. Ed. 
378, where Marshall, C. J.,said: ‘Thisis pre- 
cisely the same case as that of Mills v. Duryee, 
supra. The doctrine there held was that the 
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judgment of a State court should have the same 
credit, validity, and effect in every other court in 
the United States which it had in the State where 
it was pronounced, and that whatever pleas 
would be good toa suit thereon in such State, 
and none others, could be pleaded in any other 
court in the United States.’ The same conclu- 
sion is repeated in McE]moyle v. Cohen, 13 Pet. 
312, 10 L. Ed. 177; Christmas v. Russell, 5 Wall. 
303,18 L. Ed. 475; and Cheever y. Wilson, 9 Wall. 
123, 19 L. Ed. 604, and others. 

“The question and the authorities are reviewed 
in Barber v. Barber, 21 How. 582, 16 L. Ed. 226. 
The parties resided in New York, where a decree 
of separation a mensa et thoro was entered. It 
was also adjudged that, for the purpose of main- 
tenance of Mrs. Barber, there should be allowed 
and paid to her by the defendant, in quarterly 
installments, the annual sum of $360 in each and 
every year, from the day the bill was filed, dar- 
ing her life. and in case it was notso paid the 
quarterly payments should bear interest as they 
respectively became due, and that execution 
might issue therefor, toties quoties. It was also 
decreed that the defendant should pay forthwith 
$960, being the alimony retrospectively due, and 
the plaintiff should. have execution. therefor. 
Soon after the decree of divorce and for alimony 
was made, the defendant removed to the State of 
Wisconsin, without paying any of the alimony 
due; and, upon a duly-authenticated transcript 
of the papers in that suit, a suit was instituted in 
Wisconsin for the amount of the alimony due by 
thedefendant. Thecase went toa hearing on the 
pleadings and proofs, and a judgment.was en- 
tered in favor of the plaintiff according to the 
jadgment in New York; and on appeal the Su- 
preme Court of the United States held that the 
court of Wisconsin had committed no error in 
sustaining its jurisdiction, nor in the decree 
which it had made. In this case the court re- 
marks: ‘The parties to a cause for a divorce and 
for alimony are as much bound by a decree for 
both ‘which has been given by one of our. State 
courts having jurisdiction of the subject-matter 
and over the parties as the same parties would be 
if the decree had been given in the ecclesiastical 
court of England. The decree in both is a judg- 
ment of record, and will be received as such by 
other courts. And such a judgment or decree 
rendered in any State of the United States, the 
court having jurisdiction. will be carried into 
judgment into any other State, to have there the 
same binding force that it hasin the State in 
which it was originally given.’ When the mar- 
ital control and protection have been lost by a 
judgment of divorce, a decree for alimony ‘be- 
comes a judicial debt of record against the hus- 
band, which may be enforced by execution or 
attachment against his person, issuing from the 
court which gave the decree; and when that can- 
not be done, on account of the husband having 
left or fled from that jurisdiction to another, 
where the process of that court cannot reach him, 
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ihe wife, by her next friend, may sue him wher- 
ever he may be found, or where he shall have ac- 
quired a new domicile, for the purpose of recov- 
ering the alimony due to her, or to carry thé de- 
cree into a judgment there with the same effect 
that it has in the. State in which the decree was 
given. Alimony decreed to a wife in a divorce of 
separation from bed and board is as much a 
debt of record, until the decree has been re- 
called, as any other judgment for money is.’ 21 
How. 595, 16 L...Ed.- 230.- This -doctrine * has 
heen expressly declared in several of our States.” 








THE SUICIDE CLAUSE IN LIFE INSUR- 
ANCE CONTRACTS. 


The suicide or self-killing of the insured 
will avoid the contract only when the policy 
expressly exempts the insurer from liability 
in the event of such wrongful act. An agree- 
ment to pay asum specified to a certain 
beneficiary upon the death of the person 
insured, without restrictive qualifications as 
to the manner or cause cf death, will not 
relieve the insurer, although the person in- 
sured may have died by his own hand, and 
although the attempt to commit self-murder 
may be a statutory offense punishable by fine 
or imprisonment.' The reason for the rule 
has been well stated, as follows: ‘The 
policy contained no stipulation that it should 
be void in case of the death of the insured 
by suicide. It was not taken out for the 
benefit of Fitch (the insured) but of his wife 
and children. Although+hey were bound by 
his representations and any fraud he may 
have committed in taking out the policy, the 
policy having been obtained through his 
agency, yet they were not bound by any acts 
or declarations, done or made by* him after 
the issue of the policy, unless such acts were 
in violation of the policy.’’? This decision 
was afterward followed in a New York case, 
wherein the court of appeals held that evi- 
dence was inadmissible on the part of the 
insurer to show that the insured had died 
from the effects of poison taken and admin- 
istered by him with the express intent of 
ending his own life. The fact that the de- 
ceased had committed suicide was considered 
no defense and immaterial to the issues, 


2 Patrick v. ExcelsiorLife Insurance Co., 4: Hun, 
268; Kere-v. Minn. Mut. Ben. Asen,, 38 Minn. 174; 
Fitch ¥. Am..Pop. Life Ins. Co., 59 N. Lee 

2 Fiteh ¥. Am. Pop. Lifé Ins. Co.;:50:N. ‘Y. 657. ' 





unless it came within some condition of:the 
contract of insurance, relieving the .defend- 
ant from liability in, such eases. Whatever 
may have been the uncertainty and hesita-. 
tion concerning the application of this rule, 
there is no longer a doubt but that it is sup- 
ported by overwhelming and almost unani- 
mous authority. The contrary authority is 
limited. to .few opinions .which , have..been 
rendered mostly by the -courts of Pennsy)l- 
vania.* Even though the contract may. con- 
tain the saving clause, providing that the 
policy shall be void in the event the insured 
shall die by his own hand, still no greater 
effect will be given to the proviso than is 
expressed by its specific covenants. So tbat 
where a. man became intoxicated, and while 
in that condition, by mistake or accident, 


‘took his own life, the insurer is liable,.al- 
-though.the state. of intoxication iteelf pos- 


sibly may have been the primary or contrib- 
uting cause of the accident’.or mistake, 
which resulted in the death of the insured,® 

Where, however, there exists a clear inten- 
tion of self-destruction, separate, distinct 
and apart from the results of the intoxica- 
tion, the state of drunkenness will not 
excuse the insured or avoid the consequences 
of his act. But that the insured was ap 
atheist or infidel is not evidénce to establish 
a suicidal intent. Therefore, where the 
questions in dispute are whether the death of 
the insured was accidental or whether there 
was a manifest intention of self-destruction, 
it is not competent to show that the deceased 
had no religious belief, or thathe was an un- 
believer or infidel, for the purpose of arguing 
therefrom that he therefore would have been 
more likely to commit suicide.’ The court 
observed: ‘‘To adjudge that a man’s belief 
in Christianity will prevent or tend to pre- 
vent the commission of suicide, or that 
atheism will produce or tend to produce a 
contrary effect, is to.adopt a principle more 
uncertain and more remote than the law can 
recognize. If a sound argument it would be 


3 Darrow v. Family Fund Society, 116 N. Y. 542. 

4 Hartman v. Keystone [ns. Co., 21 Pa. St. 446; Bank 
of Oil City v. Guardian Mut. Life Ins. Co., & Big. L. 
& A. Ins. Rep. p. 478. 

5 Edwards v. Trav. Life Ins. Co., 20 Fed. Rep. 661; 
Northwest Mut. Life Ins. Co. v. Hazelett, 105 Ind. 
212. . 7 
.4 Equitable Life Ass.. Soe ve estereen, 41 Ga. ne 
7 Gibson v. Am. Mut. Life Ins: Cox, 37.N. Y, 584... 
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applieable in every case where character was 
involved.’’* Bat the principal and impor- 
tant question which bas been the source of 
much conflict of opinion among the court of 
the. various States, and which unfortunately 
has been left in doubt, is whether a policy 
exempting the insured from liability, when 
death is oceasioned by his own hand, is also 
avoided, in the event that the self destruction 
takes place, while the insured is insane or 
mentally unacountable for his actions. Where 
the contract contains a provision that the 
right of the insured shall be forfeited in case 
of suicide even while insane, the question 
presents less difficulty as will be observed in 
the further consideration of this subject. 
But must there exist an express prohibition 
of suicide, whether the insured be sane or 
insane, in order to relieve the insurer from 
liability ? 

In England it is well settled that a volun- 
tary and intentional self-destruction by the 
insured is within the proviso, notwithstand- 
ing he may have been at the time.incapable 
of appreciating the moral quality of the act, 
and that the capacity to appreciate its moral 
nature is not a material question, except as 
bearing upon the inquiry whether he had suf- 
ficient mental’. capacity to understand its 
physical consequences, and was in possession 
of his power of will.’ 

Attention should be directed to the fact 
that these authorities expressly exclude the 
question of mental soundness. To this ex- 
tent they are certainly hostile to the tests of 
liability or responsibility adopted. by the 
courts in other cases of recognized auchority. 
Coke admitted this qualification: ‘‘A little 
madness deprives the lunatic of civil rights 
or domin‘on over property and annuls wills,’’ 
but in order to exempt from responsibility 
for crime, he says, ‘‘complete ignorance of 
the knowledge ofright and wrong must ex- 
ist.”’ Lord Mansfield held the legal test of 
asound mind ‘to be the knowledge of right 
and wrong, of good and evil. 
defined it as the absence of any particular de- 
lusion traceable to a.criminal or immoral act. 
According to the later English authorities be- 
fere referred to a person’s mind must have 








*’ Gibson v. Am. Mut. Life Ins. Co., 87 N. Y. 584. 
*Borradile v. Hanter,.6 Man. & Gr. 680; Clit v. 
Sebwabe, 3 Man. & Gr. 437. 
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| been so far gone that it was not moving to 

the act itself. It is not gufficient that the 

moral sense was so impaired as to deprive the 
act of its criminal] character. 

In an interesting New York case the policy 
under consideration contained the usual cen- 
dition declaring it void in casé the ingured 

should die by -his own hand. The only ex- 
ceptions to the condition were where self- 
destruction is clearly shown to be acci- 
dental or involuntary. In order to 
take the case out of the proviso on the 
ground of insanity, it was held necessary to 
show that the insured must have been so 
mentally disordered as not to understand that 
the act committed would cause bis death, or 
that he must have committed it under the in- 


not resist. Itis not sufficient that his mind 
was so impaired that he was not conscious of 
the moral obliquity of the act. Likewise 
it has been held in Maryland that where a 
death may have been occasioned either by 
accident or suicide. the burden of proviag 
‘ that the insured came:to his death by suicide 
' is on the party alleging it, as the presump- 
tion is that a man will not take his own 
life."* So in.an action on an accident policy 
the burden of proving suicide is on the in- 
surer. -The Supreme Judicial Court of 
Massachussetts has held that a policy is 
| vitiated if the insured dies by his own hand, 
although he may have been insane, provided 
that the actis the result of his. will and in- 
tention. 

It has been left, however, for the Supreme 
Court of the United States to formulate a 
rule which has tended to give more uniform- 
ity to the decisions of the courts of the 
various States. -An action was brought to 
recover on a life insurance policy of $2,000. 
The contract contained a condition expressed 
in the following clause: “If the said person 
whose life is hereby insured shall die by his 
own hand, this policy shall be null ‘and 
void.’’ It was admitted that the deceased 
F had destroyed his life by taking poison. 


10 Vanzandt v. Mut. Ben. Life Ins. Co.,'55 N. Y. 169. 
11 Stephenson v. Bankers’ Life Assn., 79 N. W. Rep. 
459. 
‘ 18 Supreme Council of Royal Arcanum v, Brashears, 
48 Atl, Rep. 866. past sy 
13 Fidelity & Caguaity Co. y. Weise, 80 Ill. App. 499. 





4 Cogper-v. Mass. Mut. Life Ins, Co., 102 Mage. 237. 


’ fluence of some insane impulse, which he could ~ 























Sf?atba 

















Vou. 52 


CENTRAL LAW JOURNAL. 





‘109 











“Therefore it was claimed by defendant that 
he died by his own baud, within the meaning 


of the policy, and that the company could not 
be held liable. 


couse # party taking his own life as to make 
the company insuring Hable. Mr. Justice 
Hunt in the opinion of the court reviews at 
some length the conditions of the mind, dis- 
criminating between those conditions under 
which responsibility-may still exist and those 
conditions by which a person is entirely 
deprived of capacity to distinguish between 
right and wrong. The conelusions of the 
court are expressed as follows: - ‘‘If the 
assured, being in the possession of his ordin- 
ary reasoning faculties, from anger, pride, 
jealousy, or a.desire to escape from the ills 
of life, intentionally takes bis own life, the 
proviso attaches, and there can be no re- 
covery. If the death iscaused by the volun- 
tary act of the assured, he knowing and in- 


tending that bis death shall be the result of 


his act, but when his reasoning faculties are 


so far impaired that he is not able to under-_ 


stand the moral character, the general na- 
ture, consequences and effect of the act he 
is about to commit, or when he is impelled 
thereto by an insane impulse, which he has 
not the power to-resist, such: death is not 
wilhin the contemplation of the parties to 
the contract, and the insurer is liable.’’'® 
‘This decision has been followed by the 
eourts of Georgia,'® Michigan,” Maryland," 
New York,!® Pennsylvania,” Tennessee*! and 
Vermont.” On the contrary, it has been 
held in some States that a policy in which it 
is stipulated that no liability shall attach to 
the insurer in case the insured shall die by 
his,own hand, is not avoided by self de- 
struction even while insane.* 

And in Obio the.courts, in at least one 


3 Mut. Life Ins. Co. v. Terry, 16 Wall. 580. 

16 Merritt v. Cotton States Life Ins. Co., 55 Ga. 103, 

% John Haneock Mut. Life Ins. Co. v. Moore, 34 
Mich. 41. 

1+ Kniekerbocker Life Ins. Co. v. Peters, 42:-Md. 414. 

8 Vanzandt v. Mut. Ben. Life Ins. Co., 55N. ¥. 
169, 

Am. Life Ins. Co. v. Isett, 74 Pa. St. 176. 

21 Rhadenbauer v. Germanta Life Ins. Co., 7 Heisk. 
567. 

‘22 Hathaway v. Nat. Life Tus. Co., 48 Vt. 335. 

23 Phillips v. La. “Eq. Life Ins. Co!: 26 La. Ann. 404; 
Scheffert’ v. Nat. Life Ins. Co., 25 Mino. 534; Easta- 
brook ¥. Unton Mut! Lifé Ins! Co., 4 Me. 24, 


Certainly it is not évery form 
or degree of. insanity which will so far éx- 








vcase, have gone so far as to sustain a recoy- 
ery agaihet @ company upon a policy in 
which was contained ‘an express provision 
that the contract should be void in ¢ase the 
insured should, under any circumstances, 
die by his own hand.* There, is however, 
a uniformity of opinion among the. courts to 
the effect that a company is liable upon its 
contract, although the insured takes his own 
life, while insane, if the insane delusions are 
sucli-as to overpower his understanding and 
deprive him of all distinction between right 
and wrong, cr if he is impelled to the act by 
uncontrollable impulse, which neither bis will 
nor his understanding are capable of resist- 
ing. Self-murder by a person who is in- 
sane, but who, at the time, understands the 
nature and the probable consequences of his 
act, but not its moral aspect, is not a death 
by suicide within the meaning of a condition 
of his. policy that it should be void’ in case 
the insured should die by suicide.* There- 
fore, where the insured was impelled to. the 
performance of the act by reason of an in- 
sane impulse which the reason remaining’ did 
not enable him to resist, or if the powers of 
reason were so far overthrown that he could 
not reason on the act he was about to com- 
mit, the policy is not avoided and his in- 
sanity becomes a question for the jury.” 
The Jaw does not presume ‘insanity or a con- 
dition of mind in which a person is wanting 
the’ faculty to appreciate the responsibility of 
his acts. Insanity must be established by 
conclusive proof by the party, expecting 
benefit therefrom.” Hence, where a policy 
of life insurance contained a clause declaring 
it null and void in case the insured died by 
his own band, and suicide was committed, it 
is held incumbent upon the party seeking to 
enforce the policy to prove that the self-mar- 
der was not the conscious or voluntary act of 
one responsible for his actions, but the invol- 
untary act of an insane person. 'There was 
evidence that the act was the result of an in- 
tention deliberately ..fermed.; It also ap- 


% Schuttz v. Ins. Co., 40 Obio St. 217. 

2% Fowler v. Mut. Life Ins. Co., 4 Lans. 202; Gay v. 
Union Mut. Life Ins. Co.,9 Blatch. 142; ‘Knicker- 
bocker Life Ins. Co. v. Peters, 42 Md:.414. 

% Manhattan Life Ins. Co. v. Broughton, 100.U. 8. 
121, 

7 Ins. Co. v. Rodel, 9% U. S. 282. 

% Terry v. Life Fas. Co., 1 Dill. 403; Knickerbocker 
Life Ins. Co. v. Peters, 42 Md. 414. : 
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peared that the insured had anatsined a 
severe attack of congestion of the brain, and 
for several years before, and even up, to. the 
“time of death, heJwas subject to periodical 
attacks of severe nervous headache, arising 
from indigestion or some other functional de- 
rangement. Evidence was also given that, 
at certain times, he was incoherent. in his 
‘answers and questions. Upto the time of 
death the insured was engaged in large busi- 
ness matters, nor-was it shown .that at any 
time he was suspected of being incompetent. 
It was held thatevidence was insuflicient to 
justify a finding that the insured was in- 
sane.” And proof that the insured was 
insane at times, but perfectly rational at 
other times, is also insufficient.” . 
The sufliciency of evidence necessary to 
establish insanity is further considered ina 
leading case in New York. Until withira 


short time before his death, the insured was , 


a genial, social and happy man. Then came 
an: abrupt change in these respects. He 
grew taciturn, absent-minded, and com- 
plained of severe neuralgic pains in the 
head. He was restless and haggard in ap- 
pearance. Visitors were dismissed with the 
statement that they must call again as he 
could not collect his thoughts. There was 
evidence that the insured was financially em- 
barrassed and had appropriated moneys in- 
trusted to him for investment; and that he 
had forged in at least one instance, and had 
been detected. The. court on appeal held 
that the evidence tended rather to show the 
knowledge by the deceased of his deplorable 
condition, which was the result of his dis- 
honesty, than to prove his insanity.” It bas 
been beld in Pennsylvania that when in- 
sanity is confirmed, the condition is pre- 
sumed to continue until a normal or im- 
proved condition of mind is shown, but that 
when insani:y is the direct result of a disease 
and it is probable that ahealtby condition 
of mind may be restored after a time, such a 
presumption doe@ tot wise: Insanity. may 
be proved by any witnesses, who have had 
the opportunity to observe the appearance, 


23 Weed v. Mut. Ben. Life Ins. Co., 70 N. Y. 561, 

® Knickerboeker Life Ins. Co. v. Peters, 42 Me 414. 

31 McClure v. Mut. Life Ins. Co., 55 N. Y. 561.- 

% Bank of Oil City.v. Guardian Mut. Life Ins. Co., 5 
Big.-L. & A. Ins. Rep. 478; 


demeanor, acts and health of the deceased. 








It is usual that such evidence is furnished by 
physicians or expert witnesses. In cases.in- 
volving the question of insanity, courts haye 
attached the greatest importance to the testi- 
mony of persons skilled in mental diseases, 
although insanity may be conclusively estab- 
lished by non-professional witnesses alone. 
Where insanity was predicated upon the tes- 
timony of unskilled persons it was held that 
although testimony from ordinary witnesses 
may not have great weight, yet it was com- 
petenttestimony. It is always important to 
consider the impressions which are usually 
made, in an inartificial way, by insane persons 
upon people of ordinary understanding.™* 
Owing to the great weight of authority main- 
taining that the provision against suicide 
does not apply in case the act is committed, 
when the insured is unable to distinguish be- 
tween right and wrong, or incapable of pn- 
derstanding the consequences of bis own 
acts, life insurance companies generally are 
issuing policies containing an express pro- 
vision that shall be applicable whether the 
insured shall commit suicide while either 
sane or insane. The legality of such a provis- 
ion has been tested and it has been held 
valid.™ Thus it has been decided by the 
federal courts that when the policy provides 
that self-destruction, whether felonious or 
otherwise. shall avoid the policy, it includes 
all cases of voluntary destruction, whether 
committed when sane or insane.* 

A company may also stipulate that if the 
insured shall die by bis own hand while in- 
sane, it will refund the prémiums, at its 
option, or that it will pay the policy or re- 
fund the premiums, atits option, but that in 
the latter case the right to exercise the op- 
tion cannot be waived until insanity is 
shown.” Or a company may agree that 
payment shall be limited in case of suicide 
while insane to the legal reserve, if the same 
can be ascertained.* But the stipulation 


‘that the provision shall apply whether the 


33 Charter Oak Life Ins. Co. v. Rodel, 95 U. S. 282. 

% Charter Oak Life Ins. Co. v. Rodel, 95 U. 8. 232. 

35 Pierce v. Trav. Life Ins. Co., 34 Wis. 3; Bigelow 
v. Berkshire Life Ins. Co., 93°U. 8S. 284. 

86 Riley v. Hartford Life Ins. Co., 25 Fed. Rep. $15. 

37 Salentine-v. Mut. Bee. Life Ins. Co., 24 Fed. Rep. 
158. ‘ 
- 98 Frey vy. Gerinania Life Ins; Co. vi fi Mich. 29. 
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insured be sane or insane will not - defeat-re-' 
eovery of a policy in case the insured intio-: 
cently takes a dose of medicine or may oth- 
erwise. kill himself by - accident while in,a 


fit of insanity.“ This‘rule has been applied 
in a New York decision which has been gep- 
erally accepted as containing the proper ap- 
plication of the Jaw. It. was there con- 
sidered that it would not be a fair interpre- 
tation of such a clause to hold it to cover 
thie case of a purely accidental death from poi- 
son occurring to a sane person, through mis- 
take orjignorance, though his own hand, might 
have been the innocent instrument by which 
the deadly poison was conveyed to bis lips. 
Sach an accident cannot be presumed to 
have entered into the minds of the contract- 
ing parties or to have been intended to have 
been stipulated against. ‘The insurance was 
intended to cover the risk of premature 
death, which might result from. any. of the 
casualties to which human life is subject, 
self-destruction being excepted. A purely 
accidental act committed by a sane person 
with no idea of injuring himself, cannot be 
regarded as an act of self-destruction, within 
the meaning of such a contract. Suicide is 
the act stipulated against. The words ‘vol- 
untary or otherwise’ preclude the parties 
claiming under the policy, if the act was one 
of suicide, from setting up the condition of 
mind of the person committing it. But 
still it must be a suicide, and who would con- 
tend that the taking of poison .by mistake or 
any other act which a sane person might 
innocently commit, though it should result 
in death, was what. is ordinarily understood 
as self-destruction or suicide?! It is ob- 
served, however, that common experience 
has taught that juries are very prone to find 
as » fact that the insured bas died by acci- 
dents], rather than by suicidal means. So that 
if relience is made upon the restrictions of the 
policy, the proof of suicidal intent should be 
strong enough to leave little raom for the 
speculations of a jury. 
Albany, N. Y. Groret Lawrer. 

% Penfold v. Univ. Life Ins. Co,, 8 N. Y. 317. 

@ Edwards v. Trav. Life Ins. Co., 20 Fed, Rep. 661. 
“ Penfold y. Univ. Life Ins. Co., 8 N. Y. 317. 








PRIVILEGE FROM AREEST—-ATTERDAROR OX 
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Supreme Court of Michigan, December 4, 1900, .__ 

Relator sold a boat, which was seized in a libel be- 
fore the delivery of the bill of sale and the giving of 
bond to protect the purchaser from liens, pursuant to 
the sale. In response to a request of the purchaser, 
the relator went into the district where the libel was 
commenced, whereupon he Was arrested at the suit 
of athird party. The court in which the libel was 
pending was not shown to have been in session. Held, 
that relator was not privileged from arrest, as being 
in attendance on the court, since be voluntarily went 
into such district to arrange for the completion of his 
contract of sale. 

HOOKER, J.: Monroe, living at Charlevoix. 
owned. a vessel. He sold and delivered her into 
the possession of Slyfield, who paid $100 in cash, 
and lefta draft and other papers with Pratt & 
Davis, a law firm at Traverse City, to be deliv- 
ered to Monroe upon bis executing a proper bill 
of sale and a bend to protect Slytield against liens. 
Sperry: commenced a suit against the boat, for 
supplies, in“ the‘ federal district: for the ‘eastern 
district of Michigan, and the boat. was seized at 
Port Huron by the United. States marshal. . Sly- 
field conferred with Phillips, an attorney at Port 
Huron, to uscertain whether he could safely pay 
the claim, and was advised that he could not, and 
that Monroe had better authorize Slyfield to pay 
it, or come down to Port Huron and arrange it. 
Slytield telegraphed Monroe to come, and he did 
80, whereupon he was arrested at the suit of one 
Bonnah, for whom Phillips was counsel. -The 
circuit court refused to discharge him, which was 
asked upon the ground that he was privileged 
from arrest. 

The privilege of a witness or suitor isto be 
found in the common Jaw or our statute. Comp. 
Laws 1897. .§ 10.157. The statute does not cover 
this case, for the relator did not attend as a wit- 
ness. But the privilege of a party from arrest 
existed. at common law, and has not been abro- 
gated. This privilege applied to bim while in 
attendance upon the court, and was a rule of pub- 
lic policy, based not upon the welfare of the 
party, so much as upon the protection of the ad- 
ministration of justice; and it extended no further 
than to the period of his actual attendance upon 
some judicial proceeding or inquisition, and the 
reasonable time used in going to and returning 
from such tribunal. Iam able to find. no sanction 
for the doctrine that it protects a party while go- 
ing away from hie residence to consult counsel. 
whether at the place where the court is usually 
held or elsewhere; and no case is cited which 
recognizes it, while he is in such locality for. the 
purpose of settling his case. The reason for this. 
privilege, and ite nasure and extent, are shown 
by numerous cases cited in a note to the. case of 
Mallen v. Sanborn (Md.), 25 L. R. A.-721,.29 Atl. 
Rep. .522. We do not quote from them, for .the 
summary can as well be read; but, in. our opin- 
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jon, neither the cases themselyes nor the princi- 
ple underlying them, sanctions such an applica- 
tion ofthe doctrine'as is sought here. Nor do 
the ‘cases from Michigan jnstify it. Tt is said that 
‘the rigbt of. a defendant to be sned at. his dom- 
icile is not.a technical, but a substantial, right.*’ 
If this be true, the same can be said of the plaint- 
iff, i. e., that his right to sue‘a defendant dway 
from his domicile, which be may do ‘under the 
statute, is not a technical, but a substantial, one. 
If the one is not to be deprived of a right by dis- 
regarding his’ privilege, the other is not, by ex- 
tending it.to cases not. within the rule or its rea- 
son. In the case of People v. Judge of. Superior 
Court of Detroit, 40 Mich. 730, the plaintiff was 
arrested and taken from his domicile to the place 
where he was sued. He was clearly protected 
under, the common-law rule. In Mitchell v. 
Judge, 53 Mich. 541, 19 N. W. Rep. 176, a person 
attended court solely for the purpose of _testify- 
ing as a witness. He was clearly within the stat- 
utory as well as the common-law rule. 
v. Shaver, 73 Mich. 500, 41 N. W. Rep. 677. was 
on all fours with Mitchell v. Judge, In Hoffman 
y. Judge, 113 Mich. 109, 71 N. W. Rep. 480. 38 L. 
R. A, 663, the rule was applied to counsel when 
returning from a session of this court, where he 
had argued a cage... He was protected both by 
statute and common law. The only case .that 
seems to affurd any support to relator’s conten- 


tion is Jacobson v. Judge, 76 Micb. 234, 42 N. W. | 


Rep. 1110. ‘The relator was let to bail in the vil- 
Tage. of Vassar. ‘The next morning he went to 
Detroit to consult. counsel in, relation to his ar- 
rest. While in his office he was served with prec- 
ess in favor of a non-resident of the State.. The 


court did not bold that he was privileged because | 


he went to consult counsel, and clearly indicated 
that the holding would have been the same had 
he not desired to.consult counsel. They say that 
‘it appears that to go by Detroit [to his home in 
Greenville] was.as convenijent and usual as any. 
other route."’ but that ‘this does not impress ns 
as very significant, inasmuch as it was a common 
line of travel’ (i. ¢.; between those places), and 
that ‘the had a right to see his regular counsel on 


hig way home,’ and that.‘*it cannot be treated as | 


going out of his way todo so.*’ In the case’ be- 
fore us there was no pretense that relator went to 
Port Huron to attend court, nor, for that matter, 
to see his regular counsel, or any counsel. There 
is nothing to indicate that court was in session. 
He. went there voluntarily, at Slyfield’s request, 
to see if he could not make arrangements to carry 
out his contract of sale, and was no more privil- 
eged than as though he had gone there to sell his 
vessel, in the first instance. and had been ar- 
rested. His claim to immunity from arrest has 
not the sanction of authority, andis not, in our 
opinion, within the reason of the rule. invoked. 
‘The order of the learned circuit judge should be 
afficmed, and the writ is denied. 

Montgomery, C.J., and Grant, J., concurred 
with Hooker, .J. 


Letherby « 





Notr.—The judges who dissent from the conehy- 
sion of the court in the principal case after a revie ew 
of "the tacts, Ath 1 aidan see how the Felator 
could properly look after the juditial proceéding aha 
protect his own interests without coming intp the 
jurisdiction where he was arrested, and, therefore, 
they think he bad’ a right to do so without being stib- 
jected to arrest. ‘‘‘Relator,” says" Moore, J., distent- 
ing, “had a right to con+ult, counsel in his defense in 
the criminal case, and it was not unreasonable to go 
where his regular counse! lived, on bid way bome, for 
that purpose. It cannotbe treated as going out of his 
way to do so, and it cannot be held thst be should eut 
short his consultation, so long as within reasonable 
bounds. Counsel cannot always be at the instant 
command of clients. In the présent case rélator was 
served in-the office of his counsel on the day when be 
tirst procured access tohim. The fact that the civil 
suit was for the same .purpose as the criminal - one, 
aod begun by the complainant in that proceeding, 
negatives any ideathat bringing it was a mere coin- 
cidence, or that the sberiff-erved the process acci- 
dentally; and, at any rate, the service was made while 
relator was on his way home, without any deviation 
as to his journey, and with no delay that was not 
justified. The case seems to us a very clear one, 
both of breach of privilege, and of abuse of process, 
and we think the motion should bave been granted.” 
See, also, the following authorities: People v. Judge 
of Superior Court of Detroit, 40 Mich. 729; Miteheli 
y. Judge, 53 Mich. 510,19 N. W. Rep. 176; Letherby 
vy. Shaver, 73 Mich. 500, 41 N. W. Rep. 677; Hoffman 
v. Judge, 113 Mich. 109, 71 N. W. Rep. 480,88 L. R.*A. 
663. In Parker v. Marco, 186 N. Y. 689. 82 N. E. Rep. 
989, 20 L. R. A. 46, the following language is’ used: 
“The privilege of a suitor or witness'to be exempt 
from service of process while witbout jurisdiction of 
his residence for the purpose of attending court in an 
action to which he is a party, or in which he isto be 
sworn asa witress, isa very ancient one. .Y. B. 18 
Hen. [V., Vin. Abr. ‘Privilege.’ It has always heen 
held to extend to every proceeding of a judicial na- 
ture taken in or emanating from a duly constituted 
tribunal, which directly relates to the trial of the i-- 
suesinvolved, Itis not simply a per-onal privilege, 
but it is also the privilege of the court, and is deemed 
necessary for the maintenance of its authority. and 
dignity, and in-order to promote. the due and efficient 
administration of justice. Perso. v. Grier, 66.N. Y. 
124; Matthews v. ‘ufts,87 N. Y. 568. > The 
tendency has been_not to restrict, but to enhirge, the 
right of privilege, so as to afford full protection to 
parties and witnesses from al) forms of ciyil process 
duripvg their attendance at court. and for a reasonable 
time in going and returning. * Larned-‘v. Griffin (C. 
C.), 12 Fed. Rep. 592. Hearings before. arbitrators, 
legislative committees, registers, and commissiotiers 
in bankruptcy, and eXaminers and conimissioners to 
take depositions, bave all. been declared to be ‘em- 
braced within the scope ofits application. . Bac. Abr. 
‘Privilege’; Sanford v. Chase, 3,Cow. 381; Matthews 
vi Tufts, sepra;- Hollender-v.HHall (Sup.). 13 N. Y. 
Supp. 758, Jd. 11 N. Y. Supp. 521; Thorp v. Adams, 
Id. 479; Bridges v. Sheldon (C, C.), 9 Fed.. Rep. 17; 
Plimpton v. Winslow (C. C.),9.Fed. Rep. 865; and 
Larned v. Griffin, supra. It has even been extended 
to a suitof returning from an appointment with his 
solicitor for thé purpose of inspecting a paper in his 
adversary’s possession, in preparation for an exam- 
ination before a master (Sidgier v. Birch, 9 Ves. 69), 
and while attending at the registrar’s office with his 
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sotieitor, te settle the soa ne? decree (Newton v. 
Aakew, 6 Hare; 319); and w while’ a iia) g trom ‘an- 
other State to hear and an ye ument ie Own casé 
in‘the court’ot ARP peals. ‘Pell’s Case (Ch. MSS, Dec.), 
cited in 1 Bich, Law, 197, X6 goad regede can be per- 
ceived why the Pave honld not be Siete to 28 
party, appearing ses the examination of 
versary’s witnesses, where the testimony is Lite 
pursuant. to the authority of, law, and can be read, 
upon. the trial with the same force and effect as if it 
had been taken in open court. It is a proceeding in 
the eause; which materially affects his rigbts,.and the 
necessity for his attendance is quite as urgent as it 
would be if the examination was had at a'trial. But 
we do not think that the question of the necessity of 
his presence is material. It is the right of the party, 
a3. wellas his privilege, to be present whenever evi- 
denee is to.be taken in.the action which may be used 
for: the purpnse of.affecting its final determination. 
It is essentially a part of the: trial, and. should be so 
regarded, so tar as it may be necessary for the pro- 
tection ofthe suitor.” In the notes to25 L.R. A 
727, 29 Atl. Rep. 522, there is a full collation of cases 
bearing upon the question. 





BOOK REVIEWS. 


AMERICAN BANKRUPTCY REPORTS, VOLUME 4. 


The publishers of these reports deserve a grea 
deal of credit for their promptnessin issuing them. 
Vv olume 3 was published in July. last and volume 4 
was, published in December. Lawyers who have 
bankruptcy.cases are-enabled by.means of. these re- 
portato obtain every three or four months all the 
decisions rendered by federal judges,’ by referees in 
bankruptcy and by’ State courts. Subscribers to 
these reports are also furnished by the publishers, 
without charge, advance sheets containing the decis. 
fons which will appear in the next Volume. The index 
to this volnme is very full and complete; it really 
onsists of digests stating the main points.decided in 
the cases which are. published,in full;.the searcber 
can: quickly - determine: by consulting the index 
whether there is. anything in-the volume bearing 
upon the subject under itivestigation. This index is 
#ubdivided' into ‘the following headings: acts of 
bankruptcy, assets passing to trustee, aasignment— 
general attachment, bankruptcy act of 1898, bank- 
ruptey and bankrupts’ claims, compromise, contempt, 
cdnringent interésts, eohtingebt” liabilities, creditors’ 
meetings, criminatiog questions, debts, discharge, 
election, evidence, examination, exemptions, false 

oath, fees, insolyency, jurisdiction, jury trials, | liens, 
limitations, partners, pledge, preferences, . reference 
gales, set-off, subrogation, snits by and against-bank- 
rupts, title, trustee... Under these various classifica- 
tiows appear digests of the - cases ‘in this volume. 
Nearhy’all the cases are’adhotated and many of then 
have exhaustive notes. "Tlie cases so furnished with 
notes may well be called leading. In front is a table 
of sections of the bankruptcy. act of 1898:and the gen- 
eral orders of the supreme court,-construed in or 
considered in, or affected by the decisions reported 
inthis volume. The tanle of cases contains about 1250 


cages. The authors are William ae te and 
James, W. Baton. ‘this v nae qootain RES 
vound jn Jay sheep. Publ by, Matthe, 


Albany, N. Y. 
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BOOKA RECEIVED, 
American Bankruptcy Reports Reports Annotated (cited Am. 
B. R.) reporting the bankruptcy decisions aad 


vpipions..in the United. States, i the federal 
cpu Sita gurls and fers. 1b dane 
Raton: Vol. v Alay “NOY. ‘Wat Ben 
der, 1900. 


: The Constitutional. History of the United States. By 


‘olumes. 


Exnecis. Newton ThOrRe: Iq. "Three 
Clot a, pyiee 


pe , Callaghan & Co., 10. 
BO: Review nl toHow. « 
weal? Law of Combinations, embracing monopolies, 
trusts, and combinations of labor and ca ital; 
consptracy and contracts in restraint of ‘trade, 
together with federal and State anti-trust legisla- 
tien and the incorporation laws of New Jersey, 
West Virginia and. Delaware. By Arthur J. 
Eddy, of the Chicago Bar. Two Volumes. Chi- 
eago, Callaghan & Company, 1901. Sheep, price 
$12.00. Review wil] follow. : 
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CORRESPONDENCE, 


VALIDITY OF ASSIGNMENT OF WAGES YET TO BE 
COME DUE, 
To the Editor of the Central Law Jausouls { 

. TL have seen several. references recently to the ease 
ot Kane v. Clough, decided by the Supreme Conrt of 
Michigan, in 86 Mich. 436, and it appears to me that 
this case is not generally understood. You refer to 
it in the journ I of January 4, 19901 (Vo). 62, No. 1, 
page 1), as follows: “Justice Cooley, in Kane v. 
Clough, 86 Mich. 436, held to the doctrine anounced 
in Lightbody v. Smith, and inferentially decided, that 
where an action could not be maintained’ on au as- 
signment of demands having no actual existetice at 
the time of the assignment, resort might be bad to 
equity after the demands intended were subsequently 
brought into existence. » Ti Kane v. Clough, Kane 
sued Clough and garnished. his employers. It ap- 
peared that there was. $65. 50 due, byt that this amonot 
had been assigned to Clough’s mother. -before it was 
earned, Clough being engaged in the employment at 
the time of the assignment at piece work. Mrs. 
Clough (presumably) intervened in the aetion.and it 
was claimed that the amount was dive to her under the 
assignment, and, therefore, plaintif{ .was not entitled 
toajudgment. The lower court so held and the su- 
preme.court aflirmed this judgment, thereby holding 
necessarily that an aesignmént of future wages made 
by one’then if an existing employment,” *witB thé ex- 
pectation of continuing therein, was valid.” ‘Triie, the 
court cites many other cases pro and con. and says: 
“An assignment of demande haying no ‘actual, exist- 
ence, though invalid at law, may be valid jn equity as 
an agreement, and take effect. as.an,assignment when 
the d intended are subsequently brought 
into existence;” and further, “and in this case the 
assignee would: have.a. plain right we think to. pro- 
tect.her own interest under the assignment te | the ex- 
tent to which the wages were earned if the same bad 
been sufficient to give the court of chancery jurisdic- 
tion.” -But iw the’ remarke quoted it would:seem that 
the een must have ape in mind cases st the al there 
Was 0 éxisti loyment t'the time of the 

ment of in) a ethene aa t ‘ ae ia a bs 
very the irae ra valld at. law, 
a legal right to the : 


wages, 
A. RB. Guay. 
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1. AoCOUNT—Settlement—Presumption.— Where mu- 
tual running accounts have been settied by the giving 
of a note for the balance, and there is no competent 
evidence that certain items of the account were not 
included in the settlement, a charge that the jury 
might infer that such items were ta be applied in pay- 
ment of the note was erroneous, since the preeump- 
tion that the items were included in the settlement 
can be rebutted only by competent evidence.—ANGEL 
Vv. ANGBL, N. Car., 37S. E. Rep. 479. 


2. ADMINISTRATIORN— Claim Against Decedent's Es- 
tate—Acknowledgment of Debt.—A letter dictated 
to a stenograpber, and by the latter typewritten, and 
signed with the name of the person dictating it, by 
means of a rubber stamp, is a writing signed by such 
person, within Gen. 8t. § 10%, providing that ‘‘in ac- 
tions against the representatives of deceased persons 
no acknowledgment or promise shall be sufficient evi- 
dence of a new or continuing contract to take the case 
out of the statute of limitations, unless the same be 
contained in some writing made or signed by the 
party tobe charged thereby.”—Is BB DEEP RIVER, Nat. 
Bank, Conn., 47 Ati. Bep. 678. 


3, ADMINISTRATION — Title to Personalty — Conver- 
sion.—It ie a fundamental rule that the real estate of 
an intestate d ds directly to the heirs at law, and 
that both the title and right of possession to the per- 
sonal property vest exclusively in the administrator. 
Until an order of distribution has been made by the 
probate court having jurisdiction of the estate, an 
heir has no interest inthe personal estate which will 
support an action, and, even after such an order has 
been made, declaring the respective interests of the 
distributéés, an heir has no title to.any specific prop- 
erty, aud cannot maintain an action for its conversion 








against the admipistrator, but bis remedy is by, action 
on the admiuistrator’s bond.—Soruses vV.Scrvuees, U. 
8. C. C., W. D. (Mo.), 105 Fed. Rep. 28. re 

4. BAILMENT — Cold Storage — Contract. — Where 
plaintiffs kept a cold storage room, and nota freezer, 
and this was known to deferdants when they in- 
trusted their goods to plaintiffs to keep in ‘cold stér- 
age, plaintiffs, in the absence of contract to the'coa- 
trary, were bound to keep the temperature of their 
room not at that of a freezer, but at the ordinary cold 
in storeroom ‘emperature.—ALLEa V. SOMERS, Oonn., 
47 Atl. Rep. 653. 

5. BANKRUPTCY—Contempt—Disobedience of Order 
of Referee.—Under Bankr. Act 1898, a referee has ay- 
thority to enter an order directing a bankrupt to gur- 
render to hia trustee any money or property which be- 
longs to his estate, and which is found by the referee, 
after a hearing, to bein his possession or under his 
control; and on a failure or refusal to obey such order 
the referee nay enter such fact on the record, and it is 
then his duty to certify the facts to the judge, who 
alone bas authority, under section 41b, to adjudge the 
bavkruptin contempt, and impose the punishment 
therefor.—In nz MILLER, U. 8S. D. C.,N. D. (lowa), 106 


-Fed. Rep. 57. 


6. BanKeuPrtcr—Involuntary Proceedings—Corpora.- 
tion.—A corporation whose sole business is the min- 
ing of coal and preparing and shipping the same to 
market is not engaged in trading or mercantile pur 
suits, within the medning. of ~Bankr. Att 18%, § 4, cl. 
“b,” and cannot be adjudged a bankrupt. — In ge 
Woopsips Coat Co.,U.8.D.C., E. D. (Venn.), 
Fed. Rep. 56. 

7. BANKROUPTCY—Jurisdiction—Injunction. — Bankr 
Act 1898 does not vest a court of bankruptcy with juris 
diction to take property alleged to belong to the tank. 
rupt out of the possession of a third party, unless by 
his consent, either permanently, by a plenary suit, or 
temporarily and by summary process, pending ad- 
judication on a petition filed, and, lackinpgsuch. juris- 
diction, it ia without power to enjoin the third party 
from disposing of such property.—IN RE WaRD, U. $. 
D. C., D. (Mages.), 104 Fed. Kep. 985. ; 

8. BaNKaguPTcy—Jurisdiction of Proceedings.—Proot 
that an alleged bankrupt, whose residence and domi- 
cile had for years been in another State, had her prin- 
cipal place of business in the district where the peti- 
tion was filed, upto a time four mopthe prior to the 


. filing of such petition; after which she had ‘no place of 


business, is not sufficient to give the oc urt jurisdiction 
of the proceedings under Bankr. Act 1883, § 2, subd.-1, 
which confers jurisdiction over the ostates of bank- 
rupte who have had their principal place of business 
within the territorial jurisdiction of the court ‘‘for the 
preceding six months or the greater portion thereot.” 
—Iw BE PLOTKEE, U.8.C.C. of App., Seventh Ciecuit, 
104 Fed, Rep. 964. 


9. BANKRUPTCY — Provable Debts — Contract of In- 
dorsement. — Under Bankr. Act 1898, § 68a, subd. 1, 
which provides that debts may be proved against the 
estate of a bankrupt which are“a fixed liability, as 
evidenced by a judgment or an instrument in writing 
absolutely owing at the time of the fling of the peti- 
tion against him,” a note of a third person, payable 
tothe bankrupt and indorsed by him, but which: was 
not given for hie accommodation, and had not ma- 
tured at the time of the Gling of the petition against 
him, is not a provable debt egainst his estate.—In BE 
SCHAEFER, U.8. D. C., E. D. (Penn.), 104 Fed. Rep. 374. 


10, BaNKRUPTCY—Provabie Debt—Sty of Suit on Un- 
lquidated Claim.—An unliquidated claim that might 
have been liquidated and proved against a bankrupt 
under the provisions of Bankr. Act 1696, § 68b, but 
which was voluntarily withheld until after the expiru- 
tion of the time for proving claims, should be treated 
as a provable debt, from which the bankrupt willbe 
released: Sy a discharge qnder section 17, and b* lg en- 
titled to an order staying a suit thereon subseeently 
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brought in a State court, as provided in section li, 
pending the determination of his application for a die- 
charge.—In RE HILTON, U. 8. D.C., 8. D. (N. Y.), 106 
Fed. ‘Rep. 981. 

ll. BanKRUPTCY—Suit to Recover Preference—Juris- 
diction by Consent.—A district court may entertain a 
sait by a trustee to recover a preference by consent of 
the defendant, as provided in Bankr. Act 1898, § 28b; 
and where the defendant has eppeared, given se- 
curity to avoid an injunction, and contested the ques- 
tion on ite merits, without objection tc the jurisdic. 
tion, euch action amounts to a consent, within the 
meaning of the statute.—IN RESTKUER, U. 8. D.C.,D. 
(Mass.), 104 Fed. Rep. 976. 

12. BENE’ OLENT SOCIETY — Beneficiaries. — Where 
there is nothing in the charter of a benefit society, 
nor ip the laws of the State in which such charter is 
granted, probibiting the society from making a rule 
designating who may be named as beneficiaries in the 
bene fit certificates issued by itto its members, a rale 
prescribing that no person shal! be named as a bene- 
ficiary who has not an insurable interest in the life of 
the memder is binding upon him; and if a member has 
a certificate issued to him, in which he causes to be 
named asa beneficiary a person not belonging to this 
clasé, the designation of such a person does pot con- 
fer upon bim any right to receive the amount payable 
under the certificate when the same matures.— UNION 
FRATERNAL LEAGUE V. WALTON, Ga., 3758. E. Rep. 389. 

13. BILLS AND NoTES—Bona Fide Purchasers.— Where 
a power of attorney authorized trustees to indorsea 
note, and to mortgage trust property to whoever 
would lend them money tu pay off a judgment sgainst 
them, evidence to show the termination of authority 
and payment of the judgment was rightfully excluded 
as against a bona Ade purchaser of the note for value 
before maturity.—TuMs V. JONES, N. Oar., 378. E. Rep. 
48, 

14. BILL’ AND NotEs—Consideration— Patent Rights. 
—Rev. 8t. 1981, § 6055, requiring the payee of a note 
given for a patent right to insert therein the words, 
Given for a patent right,” does notapply to notes 
given for the exclusive’ privilége of selling patented 
articles.—PEOPLBE'S STATE BANK OF BROWNSTOWN V. 
Jones, Ind., 58N. E. Rep. 852. : 

15. BILLS AND NOTES—Defenses—Usury.—It is no de- 
fense to an action on a promissory note thatthe 
maker relied on certain representations made by an 
agent of the payee at the time of its execution, and 
that it did not contain the contract as actually made; 
the note not having been signed under any emer- 
genéy, and there being nothing to prevent the maker 
from reading it, and it not being shown.that the fail- 
ure to read it was brought.about by an actual fraud 
perpetrated by the agent ofthe payee at the time of 
its execution.—WALTON GUANO CO. Vv. COPELAN, Ga., 
378. E. Rep. 411. 

16. BROKERS—Commission.—A broker authorized to 
sell land for a commission does not effect a saie, so as 
to entitle him to sueh commission, by procuring a 
purchaser who enters into a contract by which he 
agrees to buy the land, or to forfeit the earnest money 
as. damages for non-performance of the contract.— 
LAWRENCE V. RHODES, I11.,58 N. E. Rep. 910. 


17. BUILDING aND LOAN ASsOCIATIONS—Fraudulent 
Representations.—A statement in the printed litera- 
ture ofa building association that, judging from Its 
success in the past, the stock would mature within a 
certain time, is not such an affirmative statement of 
an existing fact as will entitle a person purchasing 
stock, as the basis of a subsequent loan, to rescind his 
contract to make certain payments on such loan and 
dueson his stock, on the ground of fraud; the stock 
not maturing within the specified time.—CaMPBELL V. 
EaSTeRx BUILDING & LOAN ASSX. OF NEW YORK, Va., 
37 8. E. Rep. 360. 

18. CARRIBRS—Passengers—Injuries—Instructions.— 
In an action for injuries to a passenger, an Instruction 





that by taking passage the passenger places herselfin 
the custody of the railroad, and may rely on ite per- 
formance of its duty to provide for her safety by pro- 
viding suitable platforms at stations, such assistance 
from its trainmen and employees as may be necessary 
to enable the passenger to alight safely, the stopping 
of trains at stations in a proper place, and jong 
enough to allow the passenger to alight safely, and, if 
negligent in the performance of any or all of such 
duties, causing injury to a passenger who ie without 
fault or negligence, the company is liable, was 
proper.—Laks Eas & W. R. Co. v. TaYcLor, Ind., 58 N. 
E. Rep. 852. 


19. CHaTTEL MoeTGaGes—Animals—Parchaser With- 
out Notice.—W here a mortgage on a horse contained 
a specific description of the animal, and was duly re- 
corded,the mortgagee may recover the horse from 
one who purchased it without actual notice of the 
mortgage, notwithstanding the horse had changed 
color when it was purchased, since the change in ap- 
pearance does not affect the mortgagee’s lien.—Tor- 
PIw v. CUNNINGHAM, N. Car., 378. E. Rep. 453. 


20. CHATTEL MorTGaGss — Fraud.—A judgment by 
default in replevin brought by a chattel mortgagee 
against a sheriff holding property on execution is not 
binding on parties attacking the mortgage for fraud 
in a chancery suit to which the mortgagee is a party, 
where the judgment is taken without notice, and in 
violation of a stipulation that the validity of the 
mortgage shall be determined in the chancery suit.— 


SaMMis V. POOLE, Ill.,56N. E. Rep. 984, 


21. CHaTTEsL MogTascegs — Sale — Equitable Assign. . 
ment.—W here the owner of cattle subject to a chattel 
mortgage sold them by written contract, and the 
mortgagees, by written instrument attached thereto, . 
consented to the sale on condition that the purchaser 
pay the money arising from the sale to them, though 
the purchaser knew nothing of the conditional assent, 
the transaction was an equitable assignment to the 
mortgagees of the vendor's claim to the purchase 
money.—MCINTYRE V. HavusEsk, Cal., 63 Pac. Rep. 60. 


22. CrrizensHiP — Women Married to Aliens.—The 
political status of a native-born American woman who 
marries a citizen of France or England, and removes 
with him to thie country, follows that of her husband. 
—RocKGABerR V. Moore, U. 8S. C. C., E. D.(N.Y.), 
104 Fed. Rep. 947. 


238. COMPROMISE AND SETILEMENT.—Under Code, § 
574, permitting compromise and settlement of all 
claims or money demands, the surrender of notes to 
the maker under a compromise agreement that he 


should pay half cash and give new notés for the bal- 


ance precludés the payee from suing on the old notes. 
—WITTKOWSEY V. BARUCH, N. Car., 878. E. Rep. 449. 


24. CONSTITUTIONAL Law—Damages and Attorney's 
Fees Against Insurance Companies. — Rev. St. Mo. 
1699, § 8912, providing that “‘in any action against any 
insurance company to recover the amount of any loss 
under a policy,” if it appear from the evidence that 
such company has vexstiously refused to pay such 
loss, the court or jury may allo® the plaintiff dam- 
ages, not exceeding 10 per cent. on the amount of the 
loss, and a reasonable attorney’s fee, is in violation of 
the fourteenth constitutiona] amendment, as denying 
to insurance companies the equal protection of the 
laws by subjecting them to penalties which are 
not imposed on their adversaries or upon other 
litigants. The business of insurance is not of such 
character as to render insurance contracts, or actions 
thereon; proper subjects for discriminative legisia- 
tion, under the police powers of the State; nor is the 
fact that payment must have been ‘‘vexatiously re- 
fused,” to subject the dofendant to the penalty, ma- 
terial, since no corresponding penalty is incurred by 
the plaintiff in case the suit is vexatiously brought.— 
WILLIAMSON V. LIVERPOOL, L. & G. Ins. Co., U. 8.C.C., 
W. D. (Mo.), 10 Fed. Rep. 31. 
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2%. OonTHACT — Assuming Devt of Firm.—Where ‘a 
meniber of a firni dies, and & corporation is organized 
to continue its business, which wakes'a contract with 
the éurviving partner and the ddministrater of the 
dedéused partier by which it'takés the firm property 
and agrees to assume the firm debts; a créditor of the 
firm ddnnot maintain an dction dt law for ité refudai 
to fay tiles debt, since the contract iv for the sole ben- 
efit of the imme@fate parties thereto. — Mien’ v. 
RANDOLPH-CLOWES Co., Conn., 47 Atl. Rep. 668. 

2%. OonTRact— Goidtidedion.— Ra obligution, in case 
of umbiguity, should be cohstried In the lignt ofthe 
surroundings of the parties thereto. — GivENS v: 
Keener, Idaho, 63 Pac. Rep. 110. 

27. CONTRACT—Lease—Kescission for Fraud.—Oom- 
plainant contracted for the lease of a'‘botel from de- 
fendant,and the purchase of the furniture therein, 
and durihg the firet week of his possession discovered 
fraud entitling him to rescind, but he did not inform 
deféndant thereof onti] nearly a month afterwards, 
the latter was rooming with him during such time; 
and on defendant's verbal agreement ‘to take the 
property back on his return from Europe about six 
months thereafter, but without stating on. what 
terms, complainant said he was satisfied. He there- 
after continued to.treat the property as his own, and 
made no offer to rescind until more than six months 
after discovering. the fraud. Held, that he ceuld not 
then maintain a bill therefor.—FOLLaT? Vv. Brown, 
11l.,58 N. E Rep. 948. 

28. CORPORATIONS — Accounting — By Directore.— 
Equity bas jurisdiction of a suit by stockholders 
against directors of a corporation for an account, 
there being a fiduciary relation between the parties 
requiring the defendants to account. — Davis v. 
HOFER, Oreg., 68 Pac. Rep. 56. 

29. CORPORATIONS — Employment of Officer — Com- 
pensation.—Where‘the president of «. corporation 
performed services outside of bis official duties, the 
fact that he received no salary as president, and that 
there was no resolution. of the board of directors con- 
taining an agreement to employ and compensate him 
for such extra services, was not conclusive evidence 
that he was to receive no pay, since a formal resolu- 
tion Was not essential to his recovery —BAGLEY Vv. 
Cc ARTHAGE, ETC. R. Uo., N. Y.,58 N. BE. Rep. 695. ; 

30. CogPORATIONS—Powers — Cobtracts.—Wheére a 
corporation, chartered to do a genéral real-estate 
business, entered into a contract under the terms of 
which it agreed to take possession of certain’ real és- 
tate, offer it for sale, collect rente, and, at the expira- 
tion of a certtain period, purchase the interest of a 
lien holder,*held, that such contract was not beyond 
the powers of such corporation.—NEOsSHo VALLEY INV. 
Co. ¥. Hannum, Kap., 63 Pac. Rep. 92. 

3L. CORPORATIONS—Proxies — Revocation.—A proxy 
and power of attorney made by a stockholder in a cor- 
poration giving voting powers and rights to deal with 
the stock in various ways,andto selland exchange 
it, and conferring an interest, and by ite terma irrev- 
ocable, for a period less than three years, will pot be | 
revoked, upon a bill filed by the maker for that pur- 
pose, unlees it appears tbat the purposes are illegal, 
orin violation of some statute, or against public pol- 
icy.—CHAPMAN V. BaTES, N. J., 47 Atl. Rep. 688. 


32. CoUNTIES— Damages to Property.—Under Const. 
§ 17, declaring that private property shall not be taken 
or damaged for public use, except on due compensa- 
tion beiog first made to the owner thereof, and Code, 
§ 3894, providing that the board of supervisors shall 
allow and pay such damages, a country is liable for the 
damage done to property abutting a highway by rea- 
son of the coustruction of @ causeway along such 
highway, whereby surface water which tad' thereto- : 
fore flowed across and under such highway was backed - 
up on such property, forming a permahént ‘pond ‘of 
stagnant water,—RanEyY V. HINDS Co., Miss., 28 soate. 





Rep. 875. j 


88. CourTy Hrénway—Oondemnation ‘Proceedings. 
—A couhty being a political and not a municipal cer: 
poration, ‘it cdntiot apprdpriate a right of way to’ tts 


use until fuil compensation has been fifst mide: ‘in a 


money, or secertained and paid into court by the 
owner, -irrespective of any benefit, as required by 


Const. art. 1, § 14, im relation tosuch apprupriations. ; 


by corporations otber than. municipal.—San Marso 
Co. v. COBUBB, Cal., 63 Pac. Rep. 78. 


4, Courts — Probate Court—Sale of Life Eetate—Re- 


mainder-Man.— The owner of an estate for life und the | 


owner of an éétate in remainder in the same ‘Tanda 
joined ina mortgage upon both estates, ahd thie’ re- 
mainder-man afterwards made an desiguchdut ot tia 
estate for the benefit of creditors, atid the ‘des-giee 
viet his petition inthe probate court agatnse tHe“as- 

ot, the mértgagee, and the ownér of'the life “éé- 
ti 6, praying for an urder to sé!) such remainder, that 
such mortgagee be Gonipelled to answer, and ask for'a 


sale of both estates under his mortgage, and that the ~ 


life eatate be sold as upon execution. Héld, that tie 
probate court had no jurisdiction ‘to order & sele “Ot 


the ‘life estate upon the pétition of the ‘westgiies.— = 


Brock V. Gakaa, Ohio, 5S N. E. Rep. 818. 


35. CRIMINAL Liw — Accomplice Testimony—Cor- 
roboration.—If a thief may be said to be an aceom- 
plice of a person who receives from him stolen goods, 
knowing them to have been stolen, that fact alone will 


not justify the court in directing a verdict of acquittal “ 


against the receiver, even when the evidence of the 
receiver’s guilt may be Bolely that of the thief, if the 
testimony of the thief be supported by corroboratteg 


facts and circumstances.—STaTE Vv. GOLDMan, N-J., 47 


Atl. Kep. 641. 

36. CRIMINAL LaW— Argument of Counsel.—Mere 
failure by one on trial forcrime tocalland exumine 
as a witness his daughter, who was shown to have 
been present at the commission of the alleged offeise, 
could, in no event, raise a presumption aguingt the ac- 
cused that the daughter would, if introduced, have 
testified unfavorably to him, when it afiirmatively ap- 
peared that she wae a “Hétle.girl,”’ and did. not-appear 
that she was of sufficient sxe to be acompetent wit- 
ness. Inthe absence of any evidence upon this point, 
the failure to call and examine her was not a legiti- 
mate subject-matter of argument before the jury.— 
Ksox Vv. STaTE, Ga., 37S. E. Rep. 416. é 


837. OxIMINAL Law — Embezzlement—Liuailtations.— 
Under Cr. Code, § 3; div. 4, requiring that indictments 
for felonies must be found within three years after the 
commission of the crime, limitations begin to tun 
agdinét ‘an ‘enibezziement when it is Committed, and 
not wlén discovered, or made manifest by failure to 
pay over on demand.—BasCaLeBEnN V. PEOPLE, Itl., 68 
N. E. Rep.’ 946. 

38. ORIMINAL Law —False Pretenses — Indittiient.— 
An indictment for obtdhiiog money under tatse pre- 
tenses, which, in substance, avérs that the accused did 
unlawfully, falsély, aid désignédiy pretend that he 
fad certain monédys déposited to tiles credit in Dank, 
against which he could draw a check, and upon Which 
he did druw'a check on which he obtaiued money, Is 
sufficient averment, notwithstanding it doés nut al- 
lege that the check was presented and payment re- 
fused ; it being averred thut the accused had nu money 
deposited or to his credit in bank, nor any moneys 
therein upon which he could draw a check, and that 
same was a falee pretense, asthe accuse weil knew 
atthe time, and that by means of said false pretense 
he did then and there feluniously and unlawfully ob- 
tainthe sum of money named.—STATE V. SEIPEL, La,, 
28 South. Rep. 880. 

39. Carmina Law — Indictment.—An indictnient 
charged’thaf Wefendant kept a céninion gaming ldube 
in a certain building situated at and Khown'us *“Har- 
lem Jockey Club,” ‘in the town of Proviso, etc., und 
the proof, contained ina stipulation of admitted facts, 
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sbowéd tle offenseto have been committed In a cér- 
tain buflding ther and there situated on a certain race 
track consisting of’a latge lot, étc:,on which were 
belldings: and a race course, known-asthe “Harlém 
Jockéy Ulub,” situated in the town of Proviso. Held, 


that tbere was no failure of proof as to a matter of es: - 


sential: description in the indictment.—O’'LEarRY y¥: 
PROPLE, Tll., 58 N. E. Rep. 939. i 

40. Deiip—Deicriptions of Grantees._A déed to 
des'goated persons “as incorporators” of a named 
“eompany,” which had not in fact been incorporated, 
did not, upon the granting by a supérior court of a 
charter to a company of like name, and composed of: 
these saine persons, ipso .facto operate to pass te such 
company'the legal title to the property in thé deed de- 
scribed:—MCCANDLESS V. INLAND ACID Co., Ga., 378. 
E. Rep. 619. 

41, DowgR—Kelease — Contract.—A dowress con- 
veyed ail her interest to the owners of the feé, who 
executed a written contract, by which they agreed to 
pay hér one-fourth of the net proceeds of the premises 
in consideration of her relinquishir.g her dower rights 
inthe same. Held,in a partition suit by her heirs at 
law against the owners of the fee, that, as there were 
no woftds of conveyance in the Contract, and as it was 
not under seal, it did. not pass any legal. title to the: 
premises.~IagWIN V. POWBLL, I11.,58 N. E. Rep. 941. 


42. DRAInaGe—Benefits — Damages.—Under Const. 
art. 2, § 13, prohibiting the taking of private property, 
for public. use, without just compensation, amounts 
assessed as benefitsto the balance of atractof land 
from the construction of a drainage ditch cannot be 
set off against the damages awarded for the lund taken 
” the tonstraction of the ditch.—GINN ¥. MOULTRIB, 

. & D. DratnaGeE Dist., Il1.,58 N. EB. Rep. 968. 


48., ELECTIONS—Qualification.—A. baHot cast, at a 
given election by one whose name appeared upon the, 
‘voters’ book’’ should not be rejected from £he count 
because the voter was not at the time of signing. his 
name, jnthat book entitled to de so, .if prior-tyv the 
election be removed bis disqualifications, and lawfully 
procared the registrars,to place his name upon the 
list of ‘registered voters.”—Dagakg.vV. DREWRY, Gu., 
378. BE. Rep. 432. 

44. EQUITABLE ASSIGNMENTS.—That advances were 
made by a vendee to. bis vendor. after the vendet’s ac- 
ceptance of an order druwn by: the vendor in favor of 
a third person (is no defense to an action on the order, 
unless such advances were made in pursuance of the 
contract of sale, before such acceptance, or unless the 
payee, Knew, of such advances, and assented thereto. 
—WapHams & Co. Vv. INMAN, POULSEN & Co., Oreg., 63 
Pac. Rep. 1, 

45, Feoeuay OFFENSE — Indictment—Description of 
Offenge.—An indictment for. mailing ap obscene, lewd, 
and lascivious letter is not defective because it fails to 
set out such letter, where it is alleged that ite contents 
are too.obscene to be spread upon the records of the 
court,.—TOBBS V. UNITED STATES, U. S. 0. C. of App., 
Eighth Circuit, 105 Fed. Rep. 59. 


46. Faaups, STATUTE OF—Memorandum.—A_mem- 
orandum. rejied upon to take out: of the ‘statute of 
frauds a contract thereby required to be in. writing 
must in some way indicate or show who arethe par- 
ties to such contract,—“‘not only who is ‘thepromisor, 
but who Is the promisee, as well.”"— OGLESBY GROCERY 
Co. ¥. WILLIAMS MFG. Co., Ga., 378. KE. Rep. 372. 


47. FRAUDULENT CONVEYANCES — Consideration— 
Parent avd Child.—An agreement by a father to pay 
his son wages after his majority, when.made before 
the services are rendered, will suppert a conveyance 
of praperty in payment of such wages after they have 
been earned, a8. against other ereditors of the father. 
—VANSICKLE ¥V. WBLL8, Faxco & Co., U. 8.C. C., D.) 
(Nev.), 105 Fed. Rep. 25... - , 

48. FRAUDULENT CONVEBYANCES— Evidence of Frauda- 
lent Intent.—The fact that land-was assessed in the 


( garnishment either at law or in equity.— 





name of a husband for severn) yours after he tad ¢on- 
véyed ‘itto his wife and the deed had béen -recorded 


- does not tend to show that the conveyanee wis ndde 
' for the'purpose of defrauding the husband's ’dfeditors,. 


where it was not so listed at the Instatice ‘of either 
husbaod> and wife, but: tlirough the custom of the as- 
sessing officérs to copy from previous assessment 
rolis.—VANsIOKLE ¥. WELLS, FakGO & Co., U. 8. Gc. Pee 


D. (Nev. )/105 Fed. Rep. 16. © é 


49. GARNISHMENT—Cotinty Boards.— Where a county 


? board of supervisors owing a debt to a Contractor ob- 


jected to a garnishment thereon, the garniabment 
must be dismissed, ‘since the bourd is not subject to 
—DOLLAR Vv. 
ALLEN West COMMISSION Oo., Mies., 28 South. Repi876. 
50. GakNishM#NT~Dissolution—Bond. — When @ gar- 
nishment Is dissolved by the defendant under the pro- 
visions of sections 4718 and 4719 of the Civil Cote, be: 
fore a judgment can be'eftteretl against the defendant: 
aud the seetrities onthe bond given to dissdlve’ the 
garnishinent {t is necessary that there should be dn 
answer filed by the gafnishee, and ‘a judgment on thts 
answer fixing the amount that would have Been due to 
the defendant by the garnisbee if the garniébment had 
not besn dissolved, and adjudicating that the fund’or 


' property in the hands of the garnishee was subject 


to the process of garnishmént.—GaRDEN V. Croton. 
FIELD, Ga., 375. E. Rep. 368. 
51. IssoncTion—Remedy at Law— Kyidence.—Where’ 


agascompany furnishing. complainants gas under a, 


contract to,furnish each of them gas for use In. their 
dwellings so jong as a sufticient amount would fiow 
from the well, give notice that it would cutoff the gas,. 
claiming that the flow had so diminished thut there 


wes no longer sufficient to_ supply plaintiffs, Plaintiffs 


were not entitled to an Injunction restraining the cut- 
ting of of the gas on the groond of irrepara ble injary, 
there. being | no evidence that they had no otber means 
of heating and lighting their houses, or ‘that they could 
not have procured such medns subsequént to the 
compapy’s notice.—Loy v. Mapison & HANcoOoK Gas 
Co., Ind., 58 N. E. Rep. 844. 

52, IssukAWOR — Change of Ownership. — When a 
poliéy of fire ingurance stipulated that it should cease 
to be of force in ‘ease of “a change of title or ownership: 


‘ of the” property insured, a conveyance by the insured 


to anothér réndered the pilicy ipso facto Void.— Fan: 
Eas’ MOT. Iné. ASSN; OF G coxGia V. Paice, Ga:, 378. E. 
Rep. 427. 

53. INsURANCE—Notice ot Risk— Breach,—A warrapty 
in an open marine policy stipulated that abl rieke 
should be réported to Insurer as soon as known to 
assured. It was the custom for assured to promptly 
notity insurer of the arrival of a cargo, and settlement 
would be made atthe end of each month, Held, that 
a tuilure to report risks. known to assured breached 
the policy as an entirety at the option of the insurer, 
and not merely as tothe rirke not rc ported.—CamMoRrs 
v. Ustow Marine Ins. Co., La, 26 South. Rep. § 

64, INTOXICATING LiQUORS—Civil Damage pare 
instruction that, if defendant sold intoxzicatirg liquors 
to deceased, and such liquor, in. whole or in part, 

caused bis intoxication, and such intoxication caused 
his death, therecan be recovery therefor under the 
dramshop act, does not. make partial intoxication 
enough.—SHORB v. WEBBER, I1!., 58 N. E. Rep. 949. 


55. JODGMeNT BY CONFesston —Vacation—Policy. + 
Under Cr. Code, § 57 (1 Starr & C. Ann. St. 1996, p. 1266, 
ch. 88, par..147), declaring it a criminal offense to leate 
or knowingly permit a bouse to be used for prostitu- 
tion, where the lessor knows the use to. be made of the 
house, public policy requires that a judgment by con- 
fession for rent be. opened to ict in the defense that 
the lease was illegal.—FigLps Vv. Baown, Hil., 58 N. EK. 
Rep. 977. r : 

56. JUSTICES OF THE PRACE— Jurisdiction. — The. ac- 
tion of a:justice of the peace in discharging tbe jury 
over defendant's objection, and hearing the case with- 
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out the fury, does not devest the justice of jurisdic- 


tion.—CALVERT V. HENDRICKS, Ind. 58N. E. Rep. 832. 


57. Live Insurances — Medical Examination — War- 
ranty.—Statement of insured in his medical examina- 
tion that be had no brother dead is a representation, 
not @ warranty, and, though false, does not avoid the 
policy, in the absence of fraud ‘or intentional misstate- 
ment, notwithstanding the language signed by him, 
“I hereby declare and warrant that the answers are 
true, and said-answers and statements (inthe appli- 
cation), together with this warranty, eball form the 
basis of any contract of insurance.”~GLOBE MoT. 
Lives Ins. Asse. v. WaGnen,Il1., 68 N. E. Rep. 970. 

58, LIMITATIONS—Extension of Time— Consideration. 
—L, the mortgagee, entered into an agreement with M 
and B, grantees of the mortgagor, to extend the time 
of payment of a past-due note and mortgage for five 
gears. 1I¢. does not. appear that M and B agreed to pay 
a greater rate of interest than was provided for by the 
terme of the original agreement, or that any advance 
payment of interest was made, or any act done which 
would constitute a sufficient consideration, or that M 
and B, or either of them, paid any Interest on the debt 
after the making of the extension agreement. More 
than six years after the note and mortgage became 
due, by their terms, this action was brovght. Held, 
that the extension agreement, being withont consid- 
eration, was ineffectual to prevent the running of the 
statute of limitations, and that the cause was barred. 
—CONKLIN V. LORIMER, Kan., 64 Pac. Rep. 23. 

59. LIMITATIONS—Money Had and Received .—A mem- 
ber of a law partnership embezzled money belonging 
to a client in February, 1893, the partner not knowing 
of or participating in the fraud, and the client brought 
action against the partner to recover the sum. 40 em- 
bezzled in February, 1896. Held, thatthe action came 
within Oode Civ. Proc. § 389, as being for money bad 
and received, and, since it was not brought within two 
years from the time the right of action accrued, re- 
covery was barred.—GIBSON v. HENLEY, Cal., 6% Pac. 
Rep. 61. 

60. LIMITATIONS—Sufticiency of Petition.—A petition 
averred that plaintiff, as father and next of kin of de- 
ceased, and as administrator of bis estate, had been 
put to expense, and that, as father and next of kin of 
deoveased, he had sustained damage, etc., and that un- 
der the statute a cause of action had accrued to plaint- 
iff, a8 administrator, for the exclusive benefit: of 
plaintiff and heirs of deceased, etc., against defend- 
ant. Held, under Rev. St. 1874, p. 582, authorizing ac- 
tion In the name of the personal representative of de- 
ceased, the amount recovered to be for the exclusive 
benefit of the widow and next of kin, and limiting the 
right of action to two years, to sufficiently aliege that 
deceased left next of kin, and that the suit was 
brought for their benefit, and hence an amendment 
filed after two years, more particularly naming the 
next of kin, did not forthe first time state a cause of 
action which was barred.—CHICAGO CITY Rr. Co. v. 
HaCKENDABL, I11.,58 N. E. Rep. 980. 

61. Lost WILL—Establishment — Evidence. — Where 
the evidence toestablish a lost will, devising testa- 
tor’s property to a niece and nephew, who are also her 
stepchildren, is competent and satisfactory, it is not 
error to refuse to admit evidence on behalf of the con- 
testants, who are sisters of testator, that her estate 
was largely derived from her father, offered for the 
purpose of showlug the improbability that she made 
such disposition of her property, since the derivation 
of the property was imniaterial.—TaRBELL Vv. FORBES, 
Mases.,58N.E. Rep. 873. 

62. MASTER AND SBRVANT — Negligence — Burden of 
Proof.—In a suit by a servant against a master, nota 
railroad company, for damages alleged to have been 
sustained on account of the negligence of the master, 
the burden of proving such negligence reste jupon the 
plaintiff, and there isa presumption that the master 
bas discharged his duty to the servant,and is not at 
fault.—RAILeY v. GARBBUTT, Ga., 378. E. Rep. 860. 





68. MaSTER AND SERVANT — Negligence — Volunteer 
Assisting Servant.—One who is invited by a servant 
ofa corporation in charge of its work or service to. 
assist him therein. and does so with some purpose or 
benefit to be subserved in his own behaif in addifion. 
to the purpose of so assisting, is not a volunteer, and . 
is entitied, while so assisting, to be protected against 
the negligence of the servants of the company.— 
CLEVELAND T. & V. R.Co..v. MansH, Ohio, 58 N. E. 
Rep. 6821. 

64. Mpcuanic's LIEN — Sufficiency of Statement. — 
Under Lawes 1887, p. 219, § 4. requiring a contractor to 
file a statement of the deman 1 due him, after allowing 
all credits, setting forth the times when material or 
labor was furnished, a statement is not sufficient 
which seeks to establish a lien for the total price of 
differeut items of labor and material furnished at dif- 
ferent times, but does not state the different items of 
which the account is cemposed, showing the nature 
of the work done and the kind of material farnished, 
with the respective dates.—CRANDALL V. LYow, Ill., 56 
N. E. Rep. 972. 

65. MUNICIPAL Bonps — Defenses — Estoppel by Re- 
citals—A municipal corporation cannot attack the 
validity of negotiable bonds isaued by it in the hands 
of bona fide purchasers for value on the ground that 
the record do not show a proper and legal canvass of 
the votes cast at the election called to determine 
whether such bonds should be lesued, where the bonds 
recite the performancejof all required conditions prec- 
edent to their issuance. Even ifthe recitals could be 
contradicted, it could only be by showing the non- 
assent of thé voters, and not merely formal Omissions. ' 
Syracuse Tre., HAMILTON County, KAN., V. ROLLING, U. 
8. C. C. of App., Eighth Circuit, 104 Fed. Rep 968. 

66. MUNICIPAL CORPORATIONS — Contract, — Where a 
municipal contract for the construction of a sewer re- 
quires the contractor to indemnify the city for dam 
ages and costs resulting from injuries received 
through his negligence in performing the contract, 
and anthorizes the city to retain a portion of his com- 
pensation until all claims for damages have been aset- 
tled, a person whose property has been injured 
through the contractor’s negligence, but who 
has failed to institute suit therefor, cannot intervene 
in an action against the city bythe contractor to re- 
cover his compensation.—MANSFIELD V. MaYOR, ETC., 
OF City OF New York, N. Y., 58 N. E. Rep. 889. 


67 MUNICIPAL CORPORATION — Defective Highway.— 
When twocauses combine to produce an injury toa 
traveler upon a highway, bothof which are in their 
nature proximate, the one being a culpable defect in 


. the highway,.and the other some oceurrencefor which 


neither party is responsible, the municipality is li 
able, provided the injury would not bave been sus- 
tained but for such defect.—LINCOLN TP. ¥v. KomniG, 
Kan., 63 Pac. Rep. 90. 

68. MUNICIPAL CORPORATIONS—Failure to Complete 
Sewage Plan.—Where plaintiff's sewage pipes drained 
into a sewer constructed and controlied by mupici- 
pality, and which became full during certain storms, 
causing the sewage to flow back into piaintiff’s cellar. 
but plaintiffa were negligent in not making proper 
connections with the sewer, the city is not liable for 
the injuries sustained.—WILson v. CiTY O¥ WATER- 
BurRY, Cons., 47 Ati. Rep. 687. 


69. MUNICIP4L CORPORATIONS—False Imprisonment— 
Liabilities.— Whether a municipal corporation is liable 
for the willful or negligent acts of its agents or serv- 
ants will depend upon the question of whether they 
are ite agents or servants for the performance of a 
public duty imposed by law, or merely for the carry- 
ing out of ite private duties, which are for its special 
benefit or advantage. If the relation is of the former 
class it is not liable, but if of the latter class it is.— 
TOMLIN V. HILDRETH, N. J., 47 Ati. Rep. 649. 

-70. MUNICIPAL CORPORATIONS — Gas Companies. — A 
penalty imposed by a city ordinance grantivg certain 
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privileges to a gas company for failure tocomply with 
its conditions does not preciude one from maintain- 
ing an action for damages sustained by the wrongful 
act of the company.—INDIANA NATURAL & ILLUMINAT- 
InG Gas Co. V. ANTHONY, Ind., 58 N. E. Rep. 868. 


71. MUNICIPAL CORPORATIONS—Grant for Water Sys- 
tem.—A city has authority, under its general powers, 
to grant to private parties for public purposes reason- 
able rights and privileges in its water system, its 
streets, its public grounds, and its other public utili- 
ties, provided that such grant and its exercise do not 
materially impair the usefulness of these utilities for 
the public purposes for which they were acquired or 
dedicated.—Pikg’s PEAK POWER CO. v. CITY OF COL- 
ORADO SPRINGS, U.S. C. C. of App., Eighth Circuit, 105 
Fed. Rep. 1. 

72. MUNICIPAL CORPORATION — Ordinance for Street 
Improvement—Validity.—An ordinance requiring that 
a bidder for work on a public improvement shall agree 
to hire only members of labor unions inthe perform- 
ance thereof, andthat,in all contracts executed by 
the commissioner of public works on behalf of the 
city, the contractor shall egree to hire only members 
of labor unions, is unconstitutional and void, as dis- 
criminating between different classes of citizens, and 
as restricting competition and increasing the cost of 
work. Where work in makinga street improvement 
was done underavalid contract and ordinance, the 
invalidity of another ordinance or agreement restrict: 
ing the hiring of labor to members of labor unions 
could not be urged against a judgment of sale fora 
special assessment therefor.— FisK V. PEOPLE, II1., 58 
N. E. Rep. 985. 

78. NEGLIGENCE—Anvimals.— That a person has a 
right to go upon the lands of another to clean out a 
ditch does not excuse him from liability for damage 
done to cattle pasturing on the land by bis leaving un- 
healtby substances, which they eat, outside the lines 
of the ditch.—SPRANKLE V. BaRT, Ind., 58 N. E. Rep. 
862. 

14. NEGLIGENCE — Doctrine of Comparative Negli- 
gence.— Where, in an aotion for injuries, the court in- 
structed the jury that, in order to recover, plaintiff 
wust establish by the evidence that he was in the ex- 
ercise of ordinary care for his own safety and pro- 
tection atthetime of the injury, and that, if he was 
injured by reason of bisown negligence, he could not 
recover, the fact that the court also instructed them 
as to the absolute doctrine of comparative negligence 
did not constitute reversible error.—PIONEER FIRE- 
PROOF ConsT. CO. V. SUNDERLAND, III.,;58 N. E. Rep. 
928. 

75. PARTNERSHIP — Authority of Partner to Bind 
Firm.—A partner without special! authority can bind 
the firm only within the scope of the business, and 
the firm,inthe absence of ratification, is not bound 
by any transaction of a partner outside the real or 
apparent scope.—CAVANAUGH V. SALISBURY, Utah, 63 
Pac. Rep. 39. 

76. PRINCIPAL AND AGENT—Undisclosed Principal.— 
An action was brought against A to recover the price 
of goods sold and delivered, which the plaintiff had 
charged and billedtoB. Held, that the fact that the 
goods bad been charged and billed to a person other 
than the defendant was not, per se, conclusive proof 
that the debt was not the debt of the defendant, and 
did not preclude the plaintiff from showing, if he 
could, that A was an undisclosed principal, and that 
B was his agent.—YaTES Vv. REPETTO, N. J., 47 Atl. 
Kep. 682. 

77. PRINCIPAL AND SURETY—Trustee’s Bond.—Sure- 
ties on a trustee’s bond, conditioned to be void if L 
shall faithfully discharge the duties of his appoint. 
ment, are not liable for breaches of duty committed 
by L prior to delivery of the bond.—STaTE v. HUNTER, 
Conn., 47 Atl. Rep. 665. 

78. PROHIBITION—Oertiorar!.—An application to one 
ofthe judges of the supreme court for writs of certiorari 





and prohibition, directed to a recorder of the city of 
New Orleans, will be dismissed, but without preju- 
dice, when the recorder, in answer to a rule to show 
cause why the writs should not issue, announces his 
intention to discontinue certain proceedings which 
were made the basis of the application, and cha) ged 
to be violative of relator’s rights, under a suspensive 
appeal then pending in the supreme court.—STATE V. 
MARBMOUGBT, La., 28 South. Rep. 919. 

79. RAILROAD COMPANY — Animals — Fences. — The 
statute requiripg railroad companies to fence their 
right of way where the same is contiguous to private 
property is a police regulation adopted to protect 
human life and property for the benefit of the general 
public, and not for the sole benefit of adjoining or 
contiguous landowners.—JOHNSON V. OREGON SHORT- 
LINE R. Co., Idaho, 63 Pac. Rep. 112. 

80. REMOVAL OF CauUsEs — Extension of Time to 
Answer.—lIt is the settled practice in the Second Cir- 
cuit that an extension of time to answer by un order 
entered in a State court extends the time for filing a 
petition for removal.—LORD Vv. LEHIGH VAL. KR. Co., 
U.8.C.C.,E. D. (N. Y.), 104 Fed. Rep. 929. 

81. SaLE—Contract- Escrow.—W hen all the essential 
elements and conditions for «nm absolute sale are 
present in a contract between parties, the effects 
flowing legally from that contract follow, whether the 
parties foresaw and intended them or not, and 
though they may refer to the contract as an agree- 
ment to sell, and not a sale.—STATE V. WHITED & 
WHELESS, La., 28 South. Rep. 922. 

82.. SLANDER—Damages.—Utterances egainst a per- 
son while ina state of great excitement, by one who 
thinks he bas been wronged by that person, are not, 
in law, justifiable, but the circumstances under which 
they were made may be considered in fixing dam- 
ages.—SIMP8ON V. ROBINSON, La., 28 South. Rep, 908. 

83. TaXaTION—Delinquent Taxes—Sale—Notice.—In 
the sale of real estate for taxes which are delinquent 
the notice required by statute must be strictly com- 
plied with, and the time prescribed by statute for the 
pablication and posting of the notice is essential to 
the validity of any sale made under it, and the notice, 
if given for less than the statutory time, makes void 
all subsequent proceedings, no matter how regular 
they may themselves be.—BLACKWELL v. First Nat. 
Bank OF ALBUQUERQUE, N. Mex., 63 Pac. Rep. 43. 

84. TaxaTION—Overvaluation — Injunction.—That a 
board of review failed and neglected to afforda tax- 
payer opportunity to sbow that his property had been 
overvalued by the assessor is not ground for enjoin- 
ing collection of the tax, the taxpayer having an ade- 
quate legal remedy by mandamus against the board.— 
WHITE V. RaYMOND, II1., 58 N. E. Rep. 976. 

85. TaX DEEDS—Bill to Remove as Clouds.—On an is- 
sue as to whether a lot claimed by defendant through 
tax deeds was vacant and unoccupied when complain- 
ant filed nis bill to remove such deeds as clouds on his 
title thereto, the presumption that it was vacant and 
unoccupied at such time does not arise from proof 
that it was so some three years prior thereto.—GLos 
v. PERKINS, IN., 58 N. E. Rep. 971. 

86. TELEGRAPH COMPANY — Negligence.—A finding 
that an error in a telegram as delivered was not due to 
the gross negligence of the telegraph company, or any 
other degree of negligence, is equivalent to a finding 
that the company exercised great care, within Civ. 
Code, § 2162, requiring telegraph companiesto exer- 
cise great care and diligence in the tranemission and 
delivery of messages, and hence the company was not 
liable for loss resulting from the error.—CoIT v. 
WESTEEN UNION TBL. CoO., Cal., 68 Pac. Rep. 84. 

87. TELEGRAPH COMPANY—Negligence.—A telegraph 
company is liable for damages for mental anguish, 
caused by failure to promptly deliver a message, only 
where it has notice of the urgency and importance of 
the message.—DARLINGTON V. WESTERN UNION TEL. 
Co.,.N. Car., 378. E. Rep. 479. 
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88. TRIAL—Juror — Qualification.—_The fact that a 
juror has formed and expressed an opinion, from what 
he has been told or has read, does not cisqualify him 
where he states on his voir dire that be can, neverthe- 
less, try the case fairly and impartially, upon the evi- 
dence presented in court and uron the law as given by 
the judge, and that he is free from bias and prejudice. 
—STATE V. HEBERT, La., 28 South. Rep. 896. 

89. Usury—Intent.—To constitute usury, it is essen- 
tial that there be, at the time the contract is executed, 
an intent on the part of the lender to take or charge 
for the use of money a higner rate of interest than 
that allowed by law. (a) Lhere being in this case no 
evidence that any such intent existed inthe mind of 
the plaintiff when the loan was made, the verdict find- 
ing the contract to be usurious was unwarranted, and 
consequently the trial court erred in not granting a 
new trial.—_BELLERBY Vv. GOODWYN, Ga., 37S. E. Rep. 
376. 

9. Usuny—What Constitutes —Where one consti- 
tutes another his agent to negotiate a loan, agreeing 
to give him a certain commission for his services, and 
the agent obtains the loan from athird person, and 
agrees with the lender to deposit with him, out of the 
commissions of the agent, a certain percentage of the 
amount loaned, as a guaranty of its payment, this does 
not constitute the interinediary the egent of thelender 
or make the loan usurious, although the latter 
charged and received the maximum legal rate of in- 
terest on the loan.—WES8T V. EQUITABLE MoRkTG. Co., 
Ga., 878. E. Rep. 357. 

91. VERDOR AND PURCHASER—Lien—Equitable Title. 
—A conveyed land to B in consideration of a collateral 
agreement that B would pay certain liens, and set off 
and sell the land in town lots, and divide the proceeds 
between them. The legal title was successively ac- 
quired fora nominal consideration by two corpora- 
tions, of which B was president, and which took with 
notice ofthe agreement. Athen conveyed the land 
absolutely to B, reserving a vendor's lien, which was 
acquiesced in and recognized by the corporation hav- 
ing the legal title. Held, that A, having the equitable 
title, could convey with reservation of vendor’s lien.— 
DINGUS V. MINNEAPOLIS IMP. Co., Va., 378. E. Rep. 353. 

92, VENDOR AND PURCHASER — Obligation to Pay 
Taxes.—Where grantors, reserving alife estate, ex- 
ecute a deed of land which they had before conveyed 
by a similar deed, which was duly recorded, no title is 
conveyed thereby; and bence a condition subsequent 
that the grantor sball keep the land in good repair, 
pay the taxes, etc., is without consideration, and im- 
poses no obligation on the latter to pay the same, 
though he is in possession when the deed is executed. 
—WILSON Vv. CARBICO, Ind., 58 N. E. Rep. 847. 

98. WATERS AND WaTER CoUasESs—Diversion—Pre- 
scription.—While the taking of water out of a river by 
a corporation organized to supply a city with water is 
not, in its strictest sense, an easement, it is so nearly 
in the nature of an easement as to requirea contin- 
uous and adverse user for 26 years toraise the pre- 
sumption of a grant.—GEER V, DURHAM WATER Co., N. 
Oar., 87S. E. Rep. 474. 

94. WaTER COMPANIES—Contracts With City—Fires. 
—Where the contract of a water company to furnish a 
city with water forits fire department imposed‘ no 
public daty on the company, and did not show that it 
was made forthe benefit of the city’s inhabitants, in 
the sense that would enable them to maintain an ac- 
tion thereon, the company was not liable toa citizen 
for loss by fire by reason of the want of proper pres- 
sure of water, since there was no privity of contract 
between them.—WILKINSON v. LIGHT, HeaT & WaTER 
Co. OF JaCKSON, Miss., 28 South. Rep. 877. 


95. Water Ricguts—Irrigating Ditch.—The defend- 
ants having purchased a tract of land together with a 
certain ditch and water rights upon which plaintiffs 
held a mortgage, default being made In the payments 
secured by the mortgage, the attorney of plaintiffs, to 
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avoid delay and expense of foreclosure, agreed with 
the defendants, ifthey would convey the title to said 
property to plaintiffs, he (the agents) would give them 
the right to enlarge the said ditch so asto bring the 
water tothe tract of land subsequently purchased by 
the defendants, and through which said ditch ran, 
and to take water therefrom forthe purpose of irri- 
gating such land. Defendants, having executed the 
deed, proceeded to enlarge said ditch and utilize said 
water as agreed. In an action by plaintiffsto enjoin 
defendants from using said ditch or water, held, that 
under the provisions of section 6008, Rev. St., the de- 
fendants were entitled to enlarge said ditch and 
utilize said waters as agreed.—MALE ¥. LEFLANG, 
Idaho, 63 Pac. Rep. 108. 

96, WILL — Construction.—Words occurring more 
than once in a.will must be presumed to be used in al! 
cases inthe same sense, unless acontrary intention 
appears inthe contract, or they are applied to a dif- 
ferent subject. When the words “I desire” are used 
in parts of a will as directing the disposition of parts 
of testator’s estate, the same sense will be attributed 
to them in another clause of the will relating to the 
disposition of a part of the estate, where the context 
does not indicate any different intention.—STEWART 
v. STEWART, N. J., 47 Atl. Rep. 633. 

97. WILLS—Holograph — Subsequent Will—Revoca- 
tion.—Where testator, after executing a hbolograph 
will, executed another instrument as his last will a 
few days before his death, which contained no express 
words of revocation, and disposed of some property 
not mentioned in the first will, the holograph will 
should be admitted to probate as part of the latter 
will, since,there being no express revocation of the 
first will, and nothing showing an intention to revoke 
it entirely, the second only revokes it so far as incon- 
sistent with it.—IN RE VENABLBE’S WILL, N. Car., 37S. 
E. Rep. 465. 

98. WILLS—Trusts—Power of Trustees.—A testator, 
whose estate consisted of stocks, bonds, and unpro- 
ductive real estate, directed his trustees to hold his 
residuary real and personal estate in trust for his 
daughter until she should attain the age of twenty-one 
years, “‘at the discretion of said trustees,” and there- 
after, with the consent in writing of bis daughter, to 
demise his real estate, or any part thereof, and at the 
like discretion, and with like consent, to convert his 
residuary real and personal estate into money, and 
invest the same es in their opinion would be most 
advantageous. Held, that the trustees had power 
during the minority of testator’s daughter to convert 
any and all of the residuary and personal property 
into money, and to reinvest the same.—FISHER v. 
FAIRBANK, I11.,58 N. E. Rep. 962. 

99, WILL — What Constitutes.—A paper in form a 
warranty deed, and executed as such, is not testa- 
mentary in character, notwithstanding it contains a 
clause in the following language: ‘'To have and to 
hold the above described premises to the said Bryan 
P. Wynn, of the second part, his heirs and assigns, 
to be his at my death, and the death of my wife, 
Elizabeth Wynn.”—WYNN V. WYNN, Ga., 87 8. E. Rep. 
378. 

100. WItnNEss—Competency—Claims Against Dece- 
dent.—The assignor of a claim against the estate of 
a deceased person is not a party, within the meaning 
of the supplement to the act concerning evidence 
(Gen 8t. p. 1407, § 53), in a suit by the assignee of the 
claim against the representative of the deceased .— 
CULLEN V. WOOLVERTON, N. J., 47 Atl. Rep. 626. 


101. WiTNEss — Competency — Infant. — Whether a 
child is of proper age and competent to testify is a 
matter for inquiry by the court, and rests largely 
in the discretion of the trial jadge; and, if there be 
evidence from which the trial judge may find ca- 
pacity, the exercise of judicial discretion should not 
be disturbed.—STATE v. CRACKER, N. J., 47 Atl. Rep. 
643. 
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